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Court of Appeals of the District of Columbia. 


No. 4307. 

Wintiirop (\ Rutherford, Individually, Appellant, 


vs. 


American Secu rity A* Trust Company, a Corp., <fcc., et al. 


a Supremo Court of the District of Columbia. 

Equity. No. 41209. 


American Security & Trust Company, a Corporation, Executor of 
and Trustee under the Last Will and Testament of Anna Living¬ 
ston Morton, Plaintiff. 


vs. 


Edith Livingston Morton Eustis, Helen Morton, Mary 
Morton, Winthrop C. Rutherfurd, Jr.. John Philip Rutherfurd, 
Hugo Rutherfurd, Alice Margaret Mary Rutherfurd, Guy Girard 
Rutherfurd, Winthrop C. Rutherfurd, Individually and as 
Guardian of Winthrop, Jr., John, Hugo, Alice, and Guy Ruther¬ 
furd, Minors, and as Administrator <4 Lewis Morton Rutherfurd, 
Deceased, Defendants. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 
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mil to t outin'* Will. 


Filed April 20, 1923. 

In the Supreme Court of the District of Columbia. 

Equity. No. 41209. 


American Security & Trust Company, a Corporation, Executor of 
and Trustee under the Last Will and Testament of Anna Living¬ 
ston Morton, Plaintiff, 


Editii Livingston Morton Eustis, Helen Morton, Mary 
Morton, Winthrop C. Rutherfurd, Jr., John Philip Rutherfurd, 
Hugo Rutherfurd, Alice Margaret Mary Rutherfurd, Guv Girard 
Rutherfurd. Winthrop C. Rutherfurd, Individually and as 
Guardian of Winthrop, Jr.. John, Hugo, Alice, and Guy Ruther¬ 
furd. Minors, and as Administrator of Lewis Morton Rutherfurd, 
Deeeased. Defendants. 


To the Supreme Court of the District of Columbia, holding an 

equity court : 

I. The American Security A' Trust Company is a corporation 
organized and existing under the laws of the United States in force 
in the District of Columbia and having its principal office and place 
of business in said District where it is engaged in the trust and bank¬ 
ing business, and brings this suit as the Executor of and Trustee un¬ 
der the Last Will and Testament of Anna Livingston Morton, late 
of the District of Columbia, deceased, for the reasons hereinafter set 
forth. 

II. The defendant, Edith Livingston Morton Eustis, is a citizen 
of the United States and a resident of the District of Columbia; The 

defendant Helen Morton, is a citizen of the United States and 
2 a resident of the State of New York; The defendant, Mary 
Morton, is a citizen of the United States and a resident of the 
State of Pennsvlvania. Said defendants are the onlv surviving 
children of said Anna L. Morton, are beneficiaries under the last 
will and testament of said decedent, are all mi juris, and are sued 
herein in their individual rights and Ixmeficial capacities for the 
reasons hereinafter set forth. 

The defendants Winthrop C. Rutherfurd, Jr., (born December 
5th. 1904) John Philip Rutherfurd, (born June 11th, 1910) Hugo 
Rutherfurd. (born November 10th, 1911) Alice Margaret Mary 
Rutherfurd. (born May *25, 1913) and Guy Girard Rutherfurd, 
(born September 11th, 1915). are all citizens of the United States, 
and residents of the State of New Jersey, are all minors, and are the 
only surviving children of Alice Morton Rutherfurd, a daughter of 
said Anna L. Morton, who predeceased said testatrix. 

The defendant Winthrop C. Rutherfurd is a citizen of the United 
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States and a resident of the State of New Jersey, is the father of the 
aforesaid infants and the Guardian of their respective estates, duly 
appointed as such hy the Surrogate's Court of Warren County, State 
of New Jersey, and also hv ancillary letters of guardianship issued 
by the Supreme Court of the District of Columbia holding the Pro¬ 
hate Court, and is also the administrator of the estate of his deceased 
son Lewis Morton Kutherfurd, under appointment from said Sur¬ 
rogate's Court of Warren County, New Jersey. 

Said minor defendants are sued in their respective individual rights 
and beneficial capacities under the last will and testament of said 
Anna L. Morton and also as heirs at law and next of kin of 

3 Lewis Morton Kutherfurd, and said Winthrop C. Kutherfurd 
is sued in his individual right and fiduciary capacities as 

aforesaid and as a possible heir at law and/or next of kin of said 
Lewis Morton Kutherfurd. 

The aforesaid parties constitute all the heirs at law and next of kin 
of said Anna Livingston Morton and of said Lewis Morton Ruther- 
furd. 

III. Said Anna Livingston Morton died on the 14th day of August 

1918, leaving her surviving her husband, Levi Parsons Morton, then 
a resident of the District of Columbia, and her said daughters, Edith, 
Helen and Mary, and the aforesaid children of her deceased 
daughter, Alice, who died on the 19th day of June, 1917. 

IV. Said decedent left a last will and testament executed January 
loth, 1916 and two codicils thereto dated July 8th, 1916, all of 
which were duly admitted to probate and record as wills passing 
real and personal property by order of the Supreme Court of the 
District of Columbia holding the Probate Court in administration 
case No. 24,970, and letters testamentary were issued to the plain¬ 
tiff as the Executor therein named by said Court on November 27th, 

1919. A true copy of said will and of the codicils thereto is hereto 
attached marked “Plaintiff’s Exhibit A” and it is prayed that they 
may be read and considered as a part hereof. 

V. At the time of her death said decedent owned personal prop¬ 
erty in the District of Columbia and the State of New York valued 
approximately at $802,336.20, and the following parcels of real 
estate in the District of Columbia and the State of New York ap¬ 
praised at, to wit, $1,135,330.00; 

Real Estate in the District of Columbia. 

All of Square south of Square 195 in the City of Washington, Dis¬ 
trict of Columbia, with the improvements thereon, known as 

4 premises #1500 Rhode Island Avenue, northwest. 

Real Estate in the State of New York. 

# 

All of those certain lots, pieces or parcels of land, together with 
the buildings thereon, situated in the Borough of Manhattan, City 
of New York, and more particularly described as follows: 

Beginning at a point on the easterly side of the Fifth Avenue dis- 
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tant fifty-eight (58) feet and five (5) inches southerly from the 
southeasterly corner of the Fifth Avenue and Fiftv-fourth Street, 
and running thence easterly parallel with Fifty-fourth Street one 
hundred and twenty-five (1*25) feet; thence southerly, parallel with 
the Fifth Avenue, forty-two (4*2) feet; thence westerly, parallel with 
Fifty-fourth Street, one hundred and twenty-five (125) feet to the 
said easterly side of the Fifth Avenue; and thence northerly along 
the Fifth Avenue forty-two (4*2) foot to the place of beginning, now 
known as No. <>81 Fifth Avenue, with the right of way over a strip 
of land eight feet in width across the rear of premises lying on the 
north of lot hereby descrilicd and south of Fiftv-fourth Street, as a 
carriage or passageway to Fifty-fourth Street, in common with the 
owners of said premises. Also all those certain lots, pieces or parcels 
of land situate, lying and being in the town of Khinebeck, Dutchess 
County, State of New York, together with the improvements thereon 
and known as “Kllerslic.*’ 


VI. Plaintiff duly qualified as such Hxecutor and after discharg¬ 
ing all debts of the decedent and claims against her estate and pay¬ 
ing the pecuniary and other bequests provided for in her will, dis¬ 
tributed to itself, as Trustee therein named, all the residue of 


5 the personal estate of said 1 decedent, then aggregating $*2<>8,- 
587.85, to be held upon the trusts established and declared in 
said will, as will appear from an inspection of its final account as 
such Hxecutor. duly approved and passed by this Honorable Court, 
holding the Probate Court on the thirty-first day of August, 1921, to 
which reference is hereby prayed. 

The administration of said estate was prolonged by a contest in the 
Surrogate's Court of Dutchess County, New York in the matter of 
the transfer tax upon the estate of said decedent, which was not con¬ 
cluded until a decree was entered bv said Surrogate on the 4th day 
of November, 1920, from which no appeal was taken. 

VII. After receiving said personal estate as Trustee, the plaintiff 
completed setting aside the separate trust shares for each of the living 
daughters of said Testatrix, to wit. Edith Livingston Morton Eustis, 
Helen Mortem and Marv Morton, and for the children of her de¬ 


ceased daughter. Alice Morton Kutherfurd. 


On or about February 4th, l9*2o, Lewis Morton Rutherfurd, a son 
of said Alice Morton Rutherfurd and Winthrop C. Rutherfurd, died, 
a resident of the State of New Jersey, a minor, unmarried, without 
issue, intestate, and without having exercised the powers of appoint¬ 
ment given to him by the will of his grandmother, and his father, 
the defendant Winthrop C. Rutherfurd, was duly appointed ad¬ 
ministrator of his estate by the Surrogate's Court of Warren County, 
Now Jersey, and qualified and is still acting as such. 

The plaintiff has paid over to said adult beneficiaries their respec¬ 
tive shares in the income from said respective trust shares and made 
payment under order of Court to said Winthrop 0. Rutherfurd as 
Guardian of his minor children, but has made no payment 
ft on acount of either income or principal of said trust share in 
which said Lewis Morton Rutherfurd had a life interest, ex¬ 
cepting to pay over to his administrator the accumulation of income 
due at the time of his death, February 4th, 1920. 
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VIII. The Third, Fourth, Fifth and Sixth Clauses of said Last 
Will and Testament, insofar as material to the questions presented 
by this Bill, are in the words and figures following, to wit: 

“Third. Should my said husband survive me, I give, devise and 
bequeath to him during his lifetime the residence and premises 
known as No. 1500 Rhode Island Avenue in said City of Washing¬ 
ton and the summer residence and estate known as Ellerslie, at 
Rhinecliff, New York, with all the personal property belonging to 
me, of every kind and description, that may be contained in or be¬ 
long or appertain to said residences or the premises connected there¬ 
with, excepting the articles of personal property referred to in the 
second clause of my will, and upon his death, or upon my death 
should he not survive me, the said residence and premises No. 1500 
Rhode Island Avenue and the said residence and estate known as 
Kllerslie, together with all the personal property above bequeated to 
mv husband for life, shall become part of my residuary estate except¬ 
ing the plate, linen, furniture, books, pictures, motor cars, horses 
and carriages, and such other articles of personal property as any 
of my children may desire to have, and I give and bequeath the 
articles so excepted, together with the furniture and other personal 
property contained in any apartment I may have in the 
7 Citv of New York or elsewhere at the time of mv death, to 
mv children living at mv death and the issue then living of 
any who may have predeceased me, per stirpes, to be divided among 
them in equal shares, as they may mutually agree, and in the event 
of their inability to agree, in such manner as the eldest of my 
daughters living at my death shall determine, her decision to bo 
final. 

“Fourth. All the rest, residue and remainder of mv estate, real and 
personal, of every kind and description and wheresoever situated, 
including the portion which is to become part of my residuary estate 
bv the Third Clause of my will, and excepting only such property 
as I mav hereafter otherwise dispose of bv anv codicil to mv will, I 
give, devise and bequeath to my said executor, in trust, to hold the 
same in as many equal shares as I may leave children surviving me, 
one of which shares is to he held in trust for each child, provided, 
however, if any of my children should predecease me. leaving issue 
surviving me. the share which would have been so held in trust for 
such child shall be held in trust for such issue, in equal shares, but. 
per stirpes and not per enpitn. 

“I direct that mv said executor and trustee shall commence the 

t. 

setting apart of the securities which are to be included in said 
trust shares from the rest of my estate immediately after the issuance 
to it of letters testamentary and shall complete the installation of 
said trust funds as soon as can conveniently l>e done, notwithstanding 
the administration of my estate by my executor may not 
S have been completed. 

“Each trust share set apart for a child of mine who may 
survive me I direct my said trustee to hold in trust for such child 
during her lifetime and invest and re-invest the same as hereinafter 
provided, and to pay and apply the entire net rents and income of 
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said share to the sole and separate use of such child during her 
natural life against her individual receipt and free from the control 
of any husband, including the net rents and income that may have 
accrued, from the date of my death, from any property comprising 
said share as finally constituted; and u|x>n the death of such child. 
I give, devise and bequeath her said share, to he equally divided 
among her issue, if any. living at her death, in equal shares, per 
stirpes and not pcr capita, and in default of such issue, to and among 
her heirs at law and next of kin, to he equally divided among them. 
per stirpes and not per capita, subject, however, to the execution 
hv my said child of the following powers hereby conferred upon her: 

******* 


“If any of my children should predecease me. leaving issue sur¬ 
viving me. the shares to !><• set apart for each of such issue as herein¬ 
before provided shall Ik* held in trust by my said trustee for each of 
such issue during his or her life in like manner as in the ease of 
my said children who may survive me. with like disjiosition of the 
principal of said shares after the death of each of such issue 
it and with like powers to each of such issue as are hereinlieforc 
conferred on my said children, excepting that powers which 
may he executed by my said children in favor of surviving hus¬ 
bands may 1 m* executed by each of such issue in favor of a surviving 
husband or wife, as the case mav he. and the amount of anv annuitv 

• * v 

that may be appointed in favor of a surviving wife shall not be 
limited to one-third, hut may equal hut not exceed one-half, of the 
net income accruing at the time of her husband’s death from the 
shares hereinbefore devised and bequeathed to their issue. 

“Fifth. In establishing anv trust fund, anv securities held hv me 
at the time of my death may in, the discretion of my trustee, with 
the approval of the beneficiary of such trust. Ik* assigned or apfHir- 
tioned as a part of such trust fund. 

“Subject to the limitations herein contained, I give my said 
trustee full power and authority of investment and reinvestment of 
all trust funds and property or tlu* proceeds thereof, including any 
securities held by me at the time of my dentil which may be appor¬ 
tioned to said trust fund. 

“In making investments my trustee shall not he limited to such in¬ 
vestments as trustees are ordinarilv hv law restricted to, but may 
invest in any corporate stocks or bonds yielding regular dividends 
or interest which its finance committee may deem to he reasonably 
safe and prudent investments, subject to the approval of the 
beneficiaries of the trust for which such investments are made. 
10 “In computing the net income to which any beneficiary 

under anv trust shall be entitled, it shall not Ik* necessary for 
mv said trustee to create or reserve anv sinking fund bv reason of 
any bonds having been purchased or taken as part of any trust fund 
at a premium, hut the entire interest received therefrom, subject to 
other proper deductions shall Ik 1 deemed the net income thereof. 

“Sixth. I authorize and direct my said trustee, upon the death of 
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my said husband, or upon my death should my husband not survive 
me, or in its discretion as soon as can advantageously be done after 
either of said events as the case may be, to sell the said residence and 
estate known as Ellerslic at Rhinecliff, New York, at public or private 
side, as an entirety or in such parcels and upon such terms as to 
cash or credit as to my said trustee shall seem best, and to lease the 
same or any part thereof pending such sale. 

“1 also authorize and empower my said trustee, during the con¬ 
tinuance of the trusts created by my will, or any of them, to join in 
or agree* to any partition of any real property with any co-owners 
thereof by deed or otherwise, and to sell and convey any real estate 
held by it in trust, or any interest therein, (other than said estate 
known its Ellerslic, the sale of which is hereinabove provided for) 
at public or private sale, and upon such terms as to cash or credit 
as to niv said trustee shall seem best, or to lease the same on such 
terms as it shall see fit for any term of years or for successive 
11 terms, and to execute, acknowledge and deliver to the pur¬ 
chaser or purchasers, lessee or lessees, good and sufficient con¬ 
veyances and leases thereof, which leases shall be good and valid 
according to the terms thereof notwithstanding the termination of 
the estate of said trustee, but no such side shall be made without 
the consent in writing of the majority of my children then living.” 


IX. Said life-tenant, Levi Parsons Morton, died on the 16th day 
of May, 1920, and thereafter, on or about September 15th, 1920, the 
plaintiff, under the powers contained in said will and with the con¬ 
sent of the surviving daughters of said testatrix, sold her former 
residence, No. 1500 Rhode Island Avenue, Northwest, in the Citv of 
Washington, I). 0., to the defendant Edith Livingston Morton Eustis 
and William Corcoran Eustis. her husband, as joint tenants, for the 
net price of $200,000.00 part of the purchase money being paid in 
cash and the remainder being represented by the notes of the pur¬ 
chaser for the deferred payments, secured by a first mortgage upon 
the property sold, and with the exception of the one-twenty-fourth 
share therein of said Lewis Morton Rutherfurd, reinvested tin* cash 
proceeds of said sale in accordance with the* foregoing trust pro¬ 
visions of the will. 

On or about February seventh, 1926. pursuant to the directions 
contained in the foregoing provisions of the will, and with the con¬ 
sent of the surviving daughters of said testatrix, the plaintiff closed 
the sale of said summer residence “Kllerslie”, to the defendant Helen 
Morton, for the net price of $632,500, part of the purchase 
12 money being paid in cash and the remainder being repre¬ 
sented by the l>ond of the purchaser secured by a first 
mortgage upon the property sold. 

X. Said Lewis Morton Rutherfurd, having survived the testatrix 
and then died, without issue, intestate and without having exereised 
the power of appointment given to him by said will, plaintiff is ad¬ 
vised bv counsel and therefore avers that the share in which he had 
a life interest, to wit, an undivided one-sixth in the one-fourth trust 
share directed to be set apart out of the residuary estate of said Anna 
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Livingston Morton for tin* issue of her deceased daughter Alice 
Morton Kutherfurd, heeame vest cm 1 in and payable to his “heirs at 
law and next of kin. to l>c equally divided among them per stirpes 
and not per capita ” in accordance with the foregoing provisions of 
said will. 

XI. Plaintiff is ready and willing to comply with the aforesaid 
provisions of said will and to pay over said one-twenty-fourth share 
in the estate of said testatrix to whomsoever may he legally entitled 
thereto as the heirs at law and next of kin of said Lewis Morton 
Kutherfurd, deceased, hut being in doubt as to the true intent and 
meaning of said phrase “heirs at law and next of kin”, and the per¬ 
sons who are entitled to take as such in view of the fact that said 
testatrix died seized and possessed of Itotli real and personal property 
and of real estate situated in the District of Columbia as w’ell as in 
the State of New York and also because of the fact that the testatrix 
was domiciled in the District of Columbia and said Lewis Motion 
Kutherfurd. at the time of his death, had his domicile in the State 
of New Jersey,—plaintiff has lieen advised hv counsel that it should 

obtain a construction of said will by this Honorable Court 

13 and its direction as to how and to whom said payments should 
1 k> made. 

XII. On behalf of those claiming the share of said Lewis Motion 
Kutherfurd in said Estate it has been suggested to the plaintiff that 
all of the aforesaid real estate, in view of the provisions of said will, 
should be regarded as having been equitably converted into personal 
property and that such real estate and the proceeds of any sale thereof 
should he regarded as having passed as a fund in which the said 
Lewis Morton Kutherfurd had a life interest and which went to the 
personal representative of his estate upon his death. 

In view of the positive and specific direction to sell the summer 
residence known as “Ellorslio** and the general power to sell the other 
real estate of said testatrix for the purpose of si tting aside the separate 
trust, funds hereinbefore described, plaintiff is in doubt whether the 
lforesaid real estate, or some portions of it. were equitably converted 
into personal property, and whether the one-twenty-fourth share 
therein going to the “heirs at law and next of kin” of said Lewis 
Morton Kutherfurd is payable as personal estate to his administrator 
on liehalf of his next of kin or passes as real estate to his heirs at law. 
and if to the latter, whether to those who would take as his heirs til 
law under the law «>f New Jersey where he was domiciled or under 
the law of New York and or of the District of Columbia, where such 
real estate was situated. 

Wherefore, being in doubt as to the true intent and meaning and 
the legal effect of the aforesaid provisions of the will of said testatrix, 
and lwing advised by counsel that it is necessary for its pro- 

14 lection as Trustee and for the protection of its beneficiaries 
that said will should be construed hv this Honorable Court 

and the plaintiff instructed as to its duties regarding the distribution 
of said trust share in which Lewis Morton Kutherfurd had a life 
interest, plaintiff brings this bill of complaint and respectfully prays 
as follows: 



W. C. RUTHERFORD VS. AM. SEC. A TRUST CO. ET AL. 


9 


1. That tlie writ of sub} Mena of this Ilonorahle Court issue to the 
defendants, Edith Livingston Morton Eustis, Helen Morton, Mary 
Morton, Winthrop C. Kutherfurd, Jr., John Philip Rutherfurd, Hugo 
Rutherfurd, Alice Margaret Mary Rutherfurd, Guv Girard Ruther¬ 
furd, minors; and Winthrop C. Rutherfurd, individually and as 
Guardian of Winthrop, Jr., John, Hugo, Alice and Guy Ruther¬ 
furd, and as Administrator of Lewis Morton Rutherfurd, deceased, 
requiring them and each of them to answer the exigencies of this 
Bill. 

2. That the usual notice by publication may be given to such of 
(he defendants as may he non-residents of the District of Columbia, 
who do not voluntarily appear and answer. 

3. That a Guardian ad litem may he appointed to appear and 
answer for the infant defendants, Winthrop C. Rutherfurd, Jr., 
John Philip Rutherfurd, Hugo Rutherfurd, Alice Margaret Mary 
Rutherfurd, and Guv Girard Rutherfurd. 

4. That the Court construe the last will and testament of Anna 
L. Morton, deceased, and determine the true intention and meaning 
of the testatrix in employing therein the phrase “heirs at law and 

next of kin” and also determine who are, in legal effect, the 
i:> heirs at law and next of kin of Lewis Morton Rutherfurd, de¬ 
ceased, and entitled to take the trust share in the estate of 
said testatrix in which said Lewis Morton Rutherfurd was given a 
life interest. 

5. That the Court construe said last will and testament and de¬ 
termine whether or not any part of the real estate described in the 
Bill of which the testatrix died seized and possessed, under and by 
virtue of the terms of said last will and testament, became equitably 
converted into personal property and passed as such; and, if so con¬ 
verted, the persons entitled to take and receive the trust share therein, 
or the proceeds of any sale thereof, in which said Lewis Morton 
Rutherfurd, deceased, was given a life interest. 

6. That the plaintilf may he instructed as to its duty as Trustee of 
the Estate of said Anna L. Morton as to the distribution of said 
trust share in which said Lewis Morton Rutherfurd, deceased, had 
a life interest. 

7. That the plaintiff may he given such other and further relief 
as to the Court may seem just and proper and that jurisdiction of 
the cause may he retained for such further orders and decrees as may 
he necessary to the proper administration of the trust estates created 
bv the will of said testatrix. 

AMERICAN SECURITY & TRUST COMPANY, 
By CORCORAN THOM, 

Vice President. 

McKENNEY & FLANNERY, 

Attorneys for Plaintiff. 

D. M. H. 
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10 District of Columbia, s#: 

I, Corcoran Thom, being first duly sworn, on oath depose and say 

that I am the Vice President of the American Security cV: Trust Com- 

% 

pony; that I have read the foregoing and annexed Bill by me sub¬ 
scribed as such Vice President; that I know the contents thereof; 
that the facts therein stated upon my personal knowledge are true 
and those stated upon information and belief I believe to be true. 

CORCORAN TIIOM. 

Subscribed and sworn to before me this 10th day of April, A. I)., 
1023. 

~ [seal.] J. ELIOT MORAN, 

Sot ary Public, D. C 

17 Filed Apr. 20, 1923, Morgan II. Reach, Clerk. 

Exhibit A. 


I, Anna Livingston Morton, wife of Levi Parsons Morton, of the 
City of Washington, in the District of Columbia, do hereby make, 
publish and declare this to he my last will and testament, hereby re¬ 
voking all prior wills and codicils made by me. 

First. I nominate and appoint The American Security & Trust 
Company of the City of Washington, in the District of Columbia, 
and its successor, to 1h» the sole executor of this mv will and the sole 
trustee of the trusts created or to be created thereunder, and if at 
any time said trust company or its successor shall not he legally 
({iialified to act as such executor or trustee within the State of New 
York, then I nominate and appoint the Guaranty Trust Company 
of the City of New York, and its sucessor, to act as such executor or 
trustee within said State during the continuance of such disqualifi¬ 
cation and until notified in writing bv said original executor or 
trustee of its qualification and election to so act in said State, hereby 
giving to said substituted executor and trustee within said State all 
the power and authority herein conferred on said original executor 
and trustee; and I direct that no executor or trustee under my will 
he required to give bond in any jurisdiction. 

Second. I give and bequeath to my eldest daughter living at my 
death all my jewelry, ornaments, wearing apparel and other articles 
of personal use, the portrait of my mother painted by 
A. L. M. lionet, and all ornamental article's of silver or other de- 
| Bennett. | * 

script ion which my said daughter m-y select, requesting 
her to carrv out mv wishes and distribute the same in the 
18 manner suggested by me in a memorandum or memorandums 
to be found with mv will. 
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Third. Should my said husband survive me, I give, devise and 
bequeath to him during his lifetime the residence and premises 
known as No. 1500 Rhode Island Avenue in said City of Washing¬ 
ton and the summer residence and estate known as Ellerslie, at Rhine- 
cliff. New York, with all the |>ersonal property belonging to me, of 
every kind and description, that may be contained in or belong or 
appertain to said residences or the premises connected therewith, ex¬ 
cepting the articles of personal property referred to in the second 
clause of my will, and upon his death, or upon my death should he 
not survive me. the said residence and premises No. 1500 Rhode 
Island Avenue and the said residence and estate known as Ellerslie, 
together with all the personal property above bequeathed to my 
husband for life, shall become part of mv residuary estate excepting 
the plate, linen, furniture, books, pictures, motor cal’s, horses and 
carriages, and such other articles of personal property as any of my 
children may desire to have, and I give and bequeath the articles 
so excepted, together with the furniture and other personal property 
contained in any apartment 1 may have in the City of New York or 
elsewhere at the time of my death, to my children living at my death 
and the issue then living of any who may have predeceased me, per 
stirpes, to be divided among them in equal shares, as they may 
mutually agree, and in the event of their inability to agree, in such 
manner as the eldest of my daughters living at my death shall de¬ 
termine, her decision to be final. 

19 Fourth. All the rest, residue and remainder of my estate, 
real and personal, of every kind and description and whereso¬ 
ever situated, including the portion which is to become part of my 
residuary estate by the Third Clause of my will, and excepting only 
such property as I may hereafter otherwise dispose of by any codicil 
to my will, I give, devise and bequeath to my said executor, in trust, 
to hold the same in as many equal shares as I may leave children 
surviving me, one of which shares is to be held in trust for each 
child, provided, however, if any of my children should predecease 
me, leaving issue surviving me, the share which would have been so 
held in trust for such child shall be held in trust for such issue, in 
equal shares, but per stirpes and not per capita. 

I direct that my said executor and trustee shall commence the 
setting apart of the securities which are to be included in said trust 
shares from the rest of mv estate immediately after the issuance to 
it of letters testamentary and shall complete the installation of said 
trust funds as soon as can conveniently he done, notwithstanding the 
administration of my estate bv my executor may not have been com¬ 
pleted. 

Each trust share set apart for a child of mine who may survive me 
I direct my said trustee to hold in trust for such child during her 
lifetime and invest and re-invest the same as hereinafter provided, 
and to pay and apply the entire net rents and income of said share 
to the sole and separate use of such child during her natural life 
against her individual receipt and free from the control of any hus¬ 
band. including the net rents and income that may have 

20 accrued, from the date of my death, from any property com- 
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prising said share as finally constituted; and upon the death 
of such child, I give, devise and bequeath her said share, to be 
equally divided among her issue,- of any, living at her death, in 
equal shares, per stirpes and not per capita, and in default of such 
issue, to and among her heirs at law and next of kin, to be equally 
divided among them, per stirpes and not per capita, subject, how¬ 
ever, to the execution of my said child of the following powers hereby 
conferred upon her: 

(1) I authorize and empower each of mv children, during her 
lifetime, with the approval of my said trustee, to advance and pay out 
of the principal of the share so held in trust for her to any one or 
more of her children, for the purpose* of establishing such child or 
children in business or for such other purpose as she may deem 
proper, such sum or sums as she may determine, the advance¬ 
ments so made to any one child not to exceed, in the aggregate. 

one half 

A. L. M. |one third]* of the principal of the share to which such 
child would he entitled, if my said daughter were 
deemed to have died immediately after the last advancement so 
made. 

(2) I also authorize and empower each of my children, who 
mav leave a husband and issue surviving her, hv her last will and 
testament, to appoint an annuity in favour of such husband to con¬ 
tinue during his lifetime or until his re-marriage as the case may 
1 k\ for such amount as she may fix not exceeding one-third of the 
amount of the net income accruing at the time of her death from the 
shares hereinbefore devised and bequeathed to her issue, which 

annuitv shall be payable bv mv executor only out of the in- 
21 come accruing from personal property then comprised in the 
said shares and shall not be chargeable upon any real prop¬ 
erty then comprised therein. 

(3) I also authorize and empower each of my said children to 
direct by her last will and testament that the share or part of the 
share of anv one or more of her issue in being at the time of mv 
death shall be held under any lawful trust, and upon what terms 
and conditions it shall he so held, and what disposition shall bo 
made of the principal thereof upon the termination of such trust. 

(4) I also authorize and empower each of my said children, who 
mav leave no issue surviving her. hv her last will and testament to 
dispose of one-half of the principal of her said share remaining at 
her death, as she may desire, the remaining half of said share to go 
to her heirs at law and next of kin, as hereinbefore provided. 

If any of my children should predecease me. leaving issue sur¬ 
viving me, the shares to be set apart for each of such issue as here¬ 
inbefore provided shall be held in trust by mv said trustee for each 
of such issue during his or her life in like manner as in the case of 
mv said children who may survive me. with like disposition of the 
principal of said shares after the death of each of such issue and 
with like powers to each of such issue as are hereinbefore conferred 
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on my said children, excepting that powers which may be executed 
by my said children in favor of surviving husbands may be executed 
by each of such issue in favor of a surviving husband or wife, as the 
<*ase may be, and the amount of any annuity that may be appointed 
in favor of a surviving wife shall not be limited to one-third, but 
may equal but not exceed one-half, of the net income accru- 

22 ing at the time of her husband’s death from the shares here¬ 
inbefore devised and bequeathed to their issue. 

Fifth. In establishing any trust fund, any securities held bv me at 
the time of my death may in Ihe discretion of my trustee, with the 
approval of the beneficiary of such trust, be assigned or apportioned 
as a part of sueh trust fund. 

Subject to the limitations herein contained, I give my said trustee 
full power and authority of investment and reinvestment of all trust 
funds and property or the proceeds thereof, including any securi¬ 
ties held by me at the time of my death which may be apportioned to 
said trust fund. 

In making investments my trustee shall not be limited to such 
investments as trustees are ordinarily by law restricted to, but may 
invest in any corporate stocks or bonds yielding regular dividends 
or interest which its finance committee may deem to Ik* reasonably 
safe and prudent investments, subject to the approval of the benefi¬ 
ciaries of the trust for which such investments are made. 

In computing the net income to which any beneficiary under 
any trust shall he entitled, it shall not l>e necessary for my said 
trustee to create or reserve any sinking fund by reason of any bonds 
having been purchased or taken as part of any trust fund at a 
premium, but the entire interest received therefrom, subject to 
other proper deductions, shall be deemed the net income thereof. 

Sixth. I authorize and direct my said trustee, upon the death of 
my said husband, or upon my death should my husband not survive 
me, or in its discretion as soon as can advantageously be done 
after either of said events as the case may be, to sell the 

23 said residence and estate known as Ellerslic at Rhinecliff, 
New York, at public or private sale, as an entirety or in such 

parcels and upon such terms as to cash or credit as to my said 
trustee shall seen best, and to lease the same or any part thereof 
pending sueh sale. 

I also authorize and empower my said trustee, during the con¬ 
tinuance of the trusts created by my will, or any of them, to join 
in or agree to any partition of any real property with any co-owners 
thereof bv deed or otherwise, and to sell and convey any real estate 
held by it in trust, or any interest therein, (other than said estate 
known as Ellerslie, the sale of which is hereinal>ove provided for) 
at public or private sale, and upon such terms as to cash or credit as 
to my said trustee shall deem best, or to lease the same on such terms 
as it shall see fit for any term of years or for successive terms, and 
to execute, acknowledge and deliver to the purchaser or purchasers, 
lessee or lessees, good and sufficient conveyances and leases thereof, 
which leases shall be good and valid according to the terms thereof 
notwithstanding the termination of the estate of said trustee, but no 
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such sale shall be made without the consent in writing of the ma¬ 
jority of niv children then living. 

Seventh. I direct that all inheritance, transfer, legacy or suc¬ 
cession taxes, whether state or national, that may become payable 
upon any portion of my estate, whether disposed of by this my will 
or any codicil thereto, shall be borne by and be paid out of my residu¬ 
ary estate. I particularly request that no inventory of mv estate be 
filed in anv court and that mv executor and trustee file no ac- 

24 counts in anv court unless it shall be found necessary for its 
protection. 

In witness whereof I have hereunto set my hand and seal at the 
City of New York this 15th dav of January, in the year Nineteen 
hunderd and sixteen. 

Signed, sealed, published and declared by the said testatrix, Anna 
Livingston Morton, as and for her hist will and testament, in the 
presence of us, who in her presence and at her request and in the 
presence of each other, have hereunto set our names as witnesses this 
15th dav of January, 1010. 

[seal.] ‘ ANNA LIVINGSTON MORTON. 

Nelson Shipman, 40 Wall St. New York City, N. Y.* 

William R. Bayes, 40 Wall St., New York City, N. Y. 

25 First Codicil to the Last Will and Testament of Anna Livinf/- 

ston Morton. 


I, Anna Livingston Morton, wife of Levi Parsons Morton, of the 
City of Washington, District of Columbia, do make, publish and 
declare the following to be a first codicil to my last will and testa¬ 
ment, made and executed on the 15th dav of January. 1010: 

First. I give and bequeath unto mv husband’s nephew, Morton 
Minot, of Brockport, New York, the sum of Ten Thousand Dollars 
($10,000.), as an inadequate expression of my regard, and in recog¬ 
nition of his devotion to mv husband’s interests and mv own. 

%/ • 

Second. I give and bequeath unto the ‘‘New York Protestant 
Episcopal City Mission Society.” incorporated April 0. 1855, under 
the laws of the State of New York, the sum of Twenty-five Thousand 
Dollars, ($25,000.), the principal thereof to l>e kept intact per¬ 
petually, and the income only arising therefrom to Ik? used bv said 
Society in furtherance of its relief work among the sick jx>or of 

New York City. 

% 

Third. 1 give and bequeath unto The Church Orphanage Asso¬ 
ciation of St. John’s Parish, of Washington, District of Columbia, 


and their successors, the sum of Twentv-five Thousand Dollars, 
($25,000.). 

Fourth. 1 give and liequeath the following sums unto the persons 
hereinafter respectively named, provided, as to each of them, that 
they shall l»e in mv service at the time of mv death, namely: 
26 I nto my butler, James Butcher. Two Thousand Dollars, 
($2,000.): unto my maid, Elizabeth Brett, One Thousand 
Dollars, ($1,000); unto my housekeeper. Margaret Boyle, One 
Thousand Dollars, ($1,000); and unto my husband's faithful valet, 
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William Campbell, Fifteen Hundred Dollars ($1,500.). These per¬ 
sons above named have already been mentioned in my husband’s will. 

I give and bequeatli unto Michael Cunningham, of Rhinecliff, 
New York, as a reward of faithful services in Ellerslie gardens, the 
sum of Five Hunderd Dollars, ($500.), and unto Henry Whitson, 
also of Rhinecliff, New York, and a faithful employee of Ellerslie, 
the sum of Five Hundred Dollars, ($500.), provided, as to each of 
them, that they shall l>e in my service at the time of my death. 

Fifth. 1 hereby direct that the foregoing legacies shall be paid 
over immediately upon the qualification of my executor, and shall 
be free from all inheritance, succession or transfer taxes, State or 
National, all such taxes, if any, to be paid out of my residuary estate. 

In all respects except as hereinbefore expressly stated, I hereby 
ratify and affirm mv last will and testament aforesaid. 

In witness whereof, I have hereunto set my hand and affixed my 

July 

seal, this 8 day of [June],* 1916. 

ANNA L. MORTON, [seal.] 

Signed, sealed, published and declared by the above-named testa¬ 
trix, Anna Livingston Morton, as and for a first codicil to her lad 
will and testament, in our presence, and we, at her request, in her 
presence, and in the presence of each other, have hereunto 

27 subscribed our names as attesting witnesses, on the day and 
vear last hereinbefore written. 

REBECCA W. KENNEDY, 

1500 Rhode Island Ave., Wash. 

THOMAS W. CAREY. 

218 East 30th St., N. Y. Citv. 

S. FREDERICK CUSHMAN. 

Monson, Mass. 

28 Second Codicil to the Last Will and Testament of Anna 

Livingston Morton. 

I, Anna Livingston Morton, wife of Levi Parsons Morton, of the 
City of Washington, in the District of Columbia, do make, publish 
and declare the following to be a second codicil to my last will and 
testament, made and executed on the 15th day of January, 1916: 

Whereas, in and by the Second (2d) Paragraph of Item of my 
last will and testament, aforesaid, I did give and bequeath unto my 
eldest daughter living at my death all of my jewelry and ornaments, 
and certain other articles therein described, but did request such 
daughter to distribute the same in the manner suggested bv me in a 
memorandum or memorandums to be found with my will, and 
whereas I desire that all of the jewelry, ornaments and other articles 
and effects in said Paragraph or Item described should be turned over 
by my executor to such daughter without requiring any bond of her: 
Now, therefore. I do hereby so direct; and I further direct that the re¬ 
ceipt of such daughter shall be a full discharge and acquittance of 
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my executor in respect of the articles and effects so delivered to her. 

There are certain pieces of the said jewelry, however, which I 
desire disposed of by such daughter as follows, and as to which this 
codicil shall take the place of the memorandum or memorandums 
above referred to. namely: 

29 Unto my daughter. Edith, my pendant made by Cartier 
and consisting of platinum set entirely with diamonds, three 

very large ones as pendants and numerous smaller ones in the bow- 
knot ; my large gold crescent set entirely with diamonds of various 
sizes; one string of pearls, as hereinafter mentioned; and my bracelet 
with one large diamond set on a gold band. 

Unto my daughter, Alice, one-half (V 2 ) of my diamond necklace 
and one string of pearls, as hereinafter mentioned, and my bracelet 
of seventeen (17) diamonds set on a gold band. 

Unto my daughter, Helen, one-half (V 2 ) of my diamond necklace 
and one string of pearls, as hereinafter mentioned, and my bow-knot 
brooch, consisting of one large diamond in the center, surrounded 
bv numerous smaller ones, all set in gold. (1 am now having two 
diamond pendants made from a part of the diamonds in my diamond 
necklace. One of these pendants is to go to my daughter. Alice, and 
the other to my daughter, Helen.) 

Unto my daughter, Mary, my two (2) diamond brooches, both 
similar, consisting of diamonds of various sizes set in gold, and 
matching my diamond necklace above mentioned; the necklace of 
fifty-three (53) pearls and six (6) diamonds with platinum clasp, 
which belonged to my daughter, Lena; my brooch consisting of one 
large sapphire, set in gold and surrounded with diamonds of various 
sizes; my five (5) platinum stars set entirely with diamonds; and my 
bracelet, consisting of gold band set with diamonds about the entire 
circumference and also with two emeralds. 

Before making such distribution, however, my daughter who is to 
make the same shall have my pearls, other than those which were 
my daughter, Lena’s, restrung in three (3) separate strings, equally 
divided in size and number. There are (me hundred and seven tv- 
four (174) such pearls, and each string should contain fifty-eight 
(58). Such daughter shall also have my diamond necklace afore¬ 
said divided as equally as possible into two (2) parts, each to con¬ 
tain diamonds of approximately’ the same size, number and value. 

I have made the foregoing division of my jewelry with reference 
to the value of the articles designated, and I hope mv daughters will 
be content with my efforts to make this division a fair and equal one. 

I desire my eldest daughter living at my death, to whom the said 
pieces of jewelry are to be turned over by my executor as afore- 

30 said, to distribute the same as specified. retaining for herself 
those intended for her. In case any daughter of mine shall 

predecease me. leaving issue her and me surviving. I desire such issue 
to take those pieces of jewelry which the deceased parent would have 
taken if living, in such manner and at such times as my daughter 
distributing the same may deem most suitable, and her judgment in 
regard thereto shall be final and conclusive upon all concerned; but 
if any daughter of mine shall predecease me, leaving no issue her and 
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me surviving, then I desire the daughter who shall distribute my 
jewelry as aforesaid, to distribute the pieces of jewelry which such 
deceased daughter would have taken, if living, among my daughters 
then surviving, including herself, and the then surviving issue of 
any deceased daughter of mine, but in such manner and at such 
time as my daughter distributing the same may deem most suitable; 
and her judgment in regard thereto shall be final and conclusive 
upon all concerned. 

It is my earnest desire that all of the pieces of Jewelry hereinbefore 
specified should remain in the possession of my lineal descendants, 
and I request each of mv daughters to make provision so that, upon 
her death, those pieces given to her shall pass to her surviving issue, 
or, in default thereof, unto one or more of her sisters or their issue. 
The receipt, however, of the first taker shall be a full discharge and 
acquittance of my daughter making distribution hereunder. 

I also desire and request that my daughter, Mary, should bequeath 
the aforesaid pearls which were my daughter, Lena’s, unto Helen 
Eustis, since Lena was Helen’s godmother; and that none of my 
daughters shall, by gift, will, or otherwise, permit the emeralds 

31 which I have heretofore given them, to pass outside the family. 

In all respects except as hereinbefore expressly stated, I 
herebv ratifv and affirm mv last will and testament aforesaid, and 
also the first codicil thereto, made and executed on the — day of 
June, 101G. 

In witness whereof, I have hereunto set my hand and affixed my 

July 

seal, this 8th day of [June],* 1916. 

ANNA L. MORTON, [seal.] 

Signed, sealed, published and declared by the above-named testa¬ 
trix, Anna Livingston Morton, as and for a second codicil to her last 
will and testament, in our presence, and we, at her request, in her 
presence and in the presence of each other, have hereunto subscribed 
our names as attesting witnesses on the dav and vear last hereinbefore 
written. 

REBECCA W. KENNEDY. 

1500 Rhode Island Ave.. Washington. 
THOMAS W. CAREY, 

218 East 30th St. N. Y. City. 

S. FREDERICK CUSHMAN. 

Monson, Mass. 

32 Form 'No. 75. 

Supreme Court of the District of Columbia Holding Probate Court. 

District of Columbia, To wit: 

I, James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, do hereby certify, that the foregoing are 
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true copies of the original paper writings purporting to he the last 
will and testament and two codicils of Anna Livingston Morton, de¬ 
ceased filed in the office of the Register of Wills for the District of 
Columbia, Clerk of the Probate Court, * * *. 

I further certify, that I have compared said copies with the original 
papers in said office, and find them to be full, true and correct tran¬ 
scripts thereof. 

Witness my hand and the seal of the said Probate Court, this 23d 
dav of August, A. D. 1018. 

[seal. ] WM. CLARK TAYLOR, 

Deputy Register of Wills for the District 

of Columbia, Clerk of the Probate Court. 

3d Separate Ansuer of Edith Livingston Morton Eustis. 

Filed October 31, 1023. 

******* 

This defendant, for her separate answer to the Rill of Complaint 
filed in the above-entitled cause, respectfully says: 

She admits the allegations contained in paragraphs numbered one 
to twelve of said Rill of Complaint, and submits her interests, if any 
she has, to the determination of the Court. 

Wherefore, having fully answered, this defendant prays to he 
hence dismissed with her reasonable costs. 

GEORGE E. HAMILTON, 

Attorney for Edith Livingston Morton Eustis. 

Oath waived. 


Separate Ansuer of Helen Morton. 

Filed October 31, 1023. 

******* 

This defendant, for her separate answer to the Rill of Complaint 
filed in the above-entitled cause, respectfully says: 

She admits the allegations contained in paragraphs numl>ered one 
to twelve of said Rill of Complaint, and submits her interests, if any 
she has, to the determination of the Court. 

Wherefore, having fully answered, this defendant prays to he 
hence dismissed with her reasonable costs. 

GEORGE E. HAMILTON, 

Attorney for Helen Morton. 

Oath waived. 
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34 Separate Answer of Mary Morton. 

Filed October 31, 1923. 

******* 

This defendant, for her separate answer to the Bill of Complaint 
filed in the above-entitled cause, respectfully says: 

She admits the allegations contained in paragraphs numbered one 
to twelve of said Bill of Complaint, and submits her interests, if 
anv she has, to the determination of the Court. 

t herefore, having fully answered, this defendant prays to be 
hence dismissed with her reasonable costs. 

GEORGE E. HAMILTON, 

Attorney for Mary Morton. 

Oath waived. 

Answer of Winthrop C. Rutherford Individually. 

Filed September 11, 1924. 

******* 

The Answer of Winthrop C. Rutherfurd individually to the Bill 
of Complaint of American Security Trust Company, Executor of 
and Trustee under the Last Will and Testament of Anna Livingston 
Morton, deceased, heretofore filed, herein respectfully shows to the 
Court: 

1. II. III. IV, V, VI, VII, VIII, IX. This defendant admits the 
allegations of fact contained in the first, second, third, fourth, fifth, 
sixth, seventh, eighth, and ninth paragraphs of said Bill, but in so 
far as records in this Court are alleged, prays that the records them¬ 
selves be referred to for accuracy. 

X, XI, XII. Further answering said Bill of Complaint, 

35 and with reference to the tenth, eleventh and twelfth para¬ 
graphs thereunder, this defendant avers as follows: 

First. That under and by virtue of the Last Will and Testament 
of Anna Livingston Morton, deceased, as set forth in the eighth para¬ 
graph of the Bill of Complaint herein. Lewis Morton Rutherfurd as 
one of the issue of his mother Alice Morton Rutherfurd, deceased, 
was in his lifetime entitled to the rents, issues and profits of an un¬ 
divided one-twenty-fourth part or share of all the rest, residue and 
remainder of the estate of said Anna Livingston Morton, deceased. 

Second. That under and by virtue of the said Last Will and Testa¬ 
ment of said Anna Livingston Morton, deceased, the heirs at law 
and next of kin of said Lewis Morton Rutherfurd were seized of an 
estate in remainder in said undivided one-twentv-fourth share or 
part of the said rest, residue and remainder of the estate of said 
Anna Livingston Morton, deceased, held for the life of said Lewis 
Morton Rutherfurd, subject only to be divested by tho birth of and 
survival of issue of said Lewis Morton Rutherfurd, or as to one-half 
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thereunder to be divested by disposal thereof by the Last \\ ill and 
Testament of said Lewis Morton Rutherfurd, deeeased. 

Third. That the said Lewis Morton Rutherfurd died on February 
4, 1020 intestate, unmarried and without issue, a resident of the 
State of New Jersey, leaving surviving as his only heirs at law and 
next of kin, as determined by the laws of the State of New Jersey, 
his father, the defendant, Winthrop C. Rutherfurd; and Winthrop 
C. Rutherfurd, Jr., John Rutherfurd, Hugo Rutherfurd, Alice 
Rutherfurd and Guy Rutherfurd, his brothers and sister. 

36 Fourth. That upon the death of the said Lewis Morton 
Rutherfurd the trust created in and over the said undivided 

one-twentv-fourth part of the rest, residue and remainder of the 
estate of Anna Livingston Morton, deeeased, by the said Last Will 
and Testament of said Anna Livingston Morton, deceased, ceased 
and determined, and said undivided one-twenty-fourth part or share 
of said estate is now free and discharged from any such trust or con¬ 
trol or authority on the part of the trustee thereof except that said 
trustee has the duty to distribute such undivided one-twenty-fourth 
part to and among the heirs at law and next of kin of said Lewis 
Morton Rutherfurd, deceased, in so far as a paying over by said 

trustee is necessarv. 

% 

Fifth. That the disposition to be made of the said undivided one- 
twenty-fourth part of that part of the said estate which consists, or 
consisted of real estate, in the State of New York, or the proceeds 
thereof, must lx* governed by, and the persons entitled to take the 
same, must lx* determined according to, the statutes, laws and de¬ 
cisions of the said State where the said real estate is situated, and 
under such statutes, laws and decisions of the State of New York, the 
said real estate having come to the intestate Lewis Morton Rutherfurd 
on the part of his mother goes to his father, the said Winthrop C. 
Rutherfurd. for life, and the reversion to the brothers and sisters of 
the intestate and their decendants; and this defendant begs leave to 
introduce at the proper time the proofs of said statutes, laws and deci¬ 
sions. 

Sixth. That the disposition to be made of that part of the said un¬ 
divided one-twenty-fourth part of that part of the estate which con¬ 
sists or consisted of real estate, situated in the District of Co- 

37 lumbia, or the proceeds thereof, must be governed bv, and the 
persons entitled to take the same, must be determined in ac¬ 
cordance with, the statutes, laws and decisions of the said District 
where the said real estate is situated, and under such statutes, laws 
and decisions the defendant, Winthrop C. Rutherfurd, has no in¬ 
terest whatsoever in the said real estate situated in the District of 
Columbia. 

Seventh. That none* of the real estate of the said Anna Livingston 
Morton, deceased, should be regarded as having been equitably con¬ 
verted into personal property, but the said real estate descended on 
the death of Lewis Morton Rutherfurd to his heirs at law as real estate. 

Eighth. That although the said Lewis Morton Rutherfurd, the 
life tenant of said undivided one-twenty-fourth part or share, was a 
resident and was domiciled in the State of New Jersey at the time of 



W. C. RUTHERFORD VS. AM. SEC. £ TRUST CO. ET AL. 


21 


his death, his next of kin for the purpose of the disposition of the 
said one-twenty-fourth part or share of the rest, residue and remainder 
of the estate of said Anna Livingston Morton, deceased, as consists 
of personal property, are to be determined according to the statutes, 
laws and decisions of the District of Columbia, the place of residence 
and domicile of the testatrix, and under such statutes, eases and deci¬ 
sions of the District of Columbia the defendant Winthrop C. Ruther- 
furd, as the father of Lewis Morton Rutherfurd, deceased, is entitled 
to that part of the said undivided one-twenty-fourth part or share 
as consists of personal property. 

Wherefore this defendant prays that this Honorable Court decree 
as follows: 

First. That under and by virtue of the Last Will and Testament 
of Anna Livingston Morton, deceased, the said Lewis Morton 

38 Rutherfurd, deceased, was in his lifetime entitled to the rents, 
issues and profits of an undivided one-twenty-fourth share or 

part in all the rest, residue and remainder of the estate of Anna 
Livingston Morton, deceased. 

Second. That under and by virtue of the said Last Will and 
Testament of Anna Livingston Morton, deceased, the heirs at law 
and next of kin of said Lewis Morton Rutherfurd were seized of an 
estate in remainder in said undivided one-twenty-fourth share or part 
held for the life of said Lewis Morton Rutherfurd, and upon the 
death of said Lewis Morton Rutherfurd intestate, unmarried and 
without issue the said heirs at law and next of kin became, and they 
now are, absolutely seized and possessed of said undivided one-twenty- 
fourth interest in said estate, and that said one-twenty-fourth interest 
is free and discharged from any trust or control or authority on the 
part of the trustee thereof except the duty on the part of the trustee 
to distribute to and among the next of kin the personal property 
comprising said one-twenty-fourth part or share, and pay over to 
the heirs at law the proceeds of the real property comprising said 
undivided one-twenty-fourth part or share. 

Third. That under and by virtue of the laws of the District of 
Columbia the defendant Winthrop C. Rutherfurd, as the father of 
Lewis Morton Rutherfurd, deceased, is entitled to receive that part 
of the said undivided one-twenty-fourth share or part which con¬ 
sists of j>ersonal property. 

Fourth. That under and by virtue of the laws of the State of New 
York, the defendant Winthrop C. Rutherfurd, as the father 

39 of Lewis Morton Rutherfurd, is entitled to receive for his life 
the rents, issues and profits of that part of the said undivided 

one-twenty-fourth share or part which consists of real estate in the 
State of New York, or the proceeds thereof. 

Fifth. That the defendant may be given such other and further 
relief as to the Court may seem just and proper, and that jurisdiction 
of the cause may be retained for such further orders or decrees as may 
be necessary to the proper protection of the rights of the defendant 
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under the Last Will 
deceased. 


and Testament of Anna Livingston Morton, 

WINTHROP C. RUTHERFURD, 

Address: Alamuehy, New Jersey. 


HOWE, SWAYZE & BRADLEY, 

Attorneys for the Defendant. 


State of New York, 

County of AVie York, ss: 

1, Winthrop C. Rutherfurd, being first duly sworn, on oath depose 
and say: That I am the Defendant above named; that I have read 
the foregoing and annexed Answer by me subscribed; and that I 
know the contents thereof: that the facts therein stated upon my 
personal knowledge are true, and those stated upon information and 
belief I believe to be true. 

WINTHROP C. RUTHERFURD. 


Subscribed and sworn to before me this 2nd day of September, 
1924. 

[seal.] C. W. McGLONE, 

Xotary Public, Kings County. 

Certificate tiled in New York County No. 233. 

New York Register No. 5156. 

My Commission Expires March 30, 1925. 

40 Answer of Guardian ad Litem. 

Filed October 20, 1924. 


* * * * * * * 

The answer of Winthrop C. Rutherford, Jr., John Philip Ruther¬ 
ford. Hugo Rutherford. Alice Margaret Mary Rutherford and Guy 
Girard Rutherford, infant defendants, by Francis L. Neubeck, their 
guardian ad litem, to the Bill of Complaint herein filed, respectfully 
shows to the Court: 

1 to 12. The guardian ad litem of these respondents has read and 
carefully considered the bill of complaint. Said respondents, being 
infants under the age of twenty-one years, neither admit nor deny 
the allegations of said bill of complaint and submit their interests to 
the protection of this Honorable Court. 

13. Further answering said bill, the guardian ad litem of these 
respondents has read and carefully considered the last will and testa¬ 
ment of said Anna Livingston Morton and the codicils thereto, and 
he is advised and believes that not only the portions thereof quoted 
in the bill of complaint, but that other parts thereof, are material to 
the determination of the questions presented by said bill. 

14. The guardian of these respondents avers that the real estate 
in the District of Columbia, having been sold by virtue of authority 
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or power vested in the trustee under said will, and not pursuant to 
any directions of the testatrix, should not be regarded as having been 
converted into personal property prior to the actual sale thereof, 
which sale was consummated subsequent to the death of Lewis Mor¬ 
ton Rutherford, and therefore one-twenty-fourth of the pro- 

41 ceeds of the sale thereof, representing the share in which said 
Lewis Morton Rutherford had a life interest, should be con¬ 
sidered real estate for the purpose of distribution under the will of 
said Anna Livingston Morton. 

15. The guardian of these respondents is in doubt whether, under 
the laws and decisions of the courts of the State of New York, the 
real estate known as Ellerslie, in said State, which was also sold after 
the death of said Lewis Morton Rutherford, should be regarded as 
having been equitably converted prior to the sale thereof, notwith¬ 
standing that the same was sold pursuant to directions of the testa¬ 
trix. The guardian of these respondents, considering the fact that 
said Lewis Morton Rutherford predeceased Levi Parsons Morton, the 
life tenant of said real estate, and that the same was not in any event 
to be sold prior to the death of said Levi Parsons Morton, and being 
convinced that it would not be to the best interests of said infant re¬ 
spondents to contend otherwise, avers that there had been no conver¬ 
sion of said New York real estate at the time of the death of said 
Lewis Morton Rutherford, and that one-twenty-fourth of the pro¬ 
ceeds of the sale thereof, representing the share in which said de¬ 
cedent had a life interest, should be regarded as real estate for the 
purpose of distribution under the will of said Anna Livingston 
Morton. 

16. The guardian of these respondents further avers that the dis¬ 
position to be made of no part of that undivided one-twentv-fourth 
share of the estate of said Anna Livingston Morton in which said 
Lewis Morton Rutherford had a life interest is to be determined, in 
so far as the words “heirs at law and next of kin, to be equally di¬ 
vided among them per .stirpes and not per capita /’ are to be 

42 construed, by the statutes, laws or decisions of the courts of 
the State of New York, or of the State of New Jersey, but the 

disposition of said one-twenty-fourth part of said estate, including not 
only all personalty and the real estate in the District of Columbia, 
or the proceeds of sale thereof, but also the real estate in New York 
City and the proceeds of sale of that known as Ellerslie, in the State 
of New York, is to be determined by the general principles of law 
applicable to the construction of wills and in accordance with the 
decisions of the courts of the District of Columbia, the domicile of 
the testatrix, irrespective of the statutes of descent or the statutes of 
distribution of an? jurisdiction. This guardian further avers that 
upon the death of said Lewis Morton Rutherford these infant re¬ 
spondents became entitled, as his collateral kindred of equal degree 
and as lineal descendants of Anna Livingston Morton, to a vested 
undivided one-twenty-fourth fee simple interest, as tenants in com¬ 
mon, in and to both parcels of real estate in the State of New York 
and the real estate in the District of Columbia, and to the principal 
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of the trust share of personalty in which said Lewis Morton Ruther¬ 
ford had a life interest, in equal parts, and that upon the respective 
sales of the real estate known as Kllerslie, in New York State, and 
the real estate in the District of Columbia, each of these respondents 
became entitled to a 1/120 part of the net proceeds thereof. 

17. While the guardian of these respondents is of the opinion and 
avers that the expression ‘‘heirs at law*’ as used in the will of said 
Anna Livingston Morton, should not he technically construed 

43 so as to make the statutes of descent applicable thereto, vet, 
if the opinion of this Honorable Court he contrary to this 

contention on behalf of these respondents, this guardian respectfully 
submits that the only such statutes which could be possibly applicable 
are the statutes of descent which were in force in the District of 
Columbia, the domicile of the testatrix at the time of the execution 
of said will, to wit, on January l"i, 1910, under which statutes these 
respondents became entitled in fee simple, as tenants in common, to 
that undivided one-twentv-fourth share in which said Lewis Morton 
Rutherford had a life interest in the real estate situated in the State 
of New York, as well as that situated in the District of Columbia. 

Wherefore, the guardian of these infant respondents prays that 
this Honorable Court enter a decree as follows: 

1. That under and hv virtue of the last will and testament of Anna 

* 

Livingston Morton, deceased, the said Lewis Morton Rutherford, 
since deceased, was in his lifetime entitled to the rents, issues and 
profits of an undivided one-twenty-fourth interest or share in all the 
rest, residue and remainder of the estate of said Anna Livingston 
Morton, deceased. 

2. That upon the death of said Lewis Morton Rutherford these re¬ 
spondents, namely, WinthropC. Rutherford. Jr., John Philip Ruther¬ 
ford, Hugo Rutherford, Alice Margaret Mary Rutherford and Guy 
Girard, each became entitled to an undivided 1/120 interest, in fee 
simple, in and to all real estate, both in the State of New York and 
in tho District of Columbia, of which said Anna Livingston Morton 

died seized and possessed: that they are still the owners each 

44 of an undivided 1/120 interest, in fee simple, in and to the 

real estate situate on Fifth Avenue, in the Citv of New York, 

%/ 

and are each entitled to 1 120 of the rents, issues and profits there¬ 
from since the 4th dav of Februarv, 1020, the date of the death of 

said Lewis Morton Rutherford: that thev are each entitled to 1 120 

% 

of the rents, issues and profits derived from the real estate known as 
Ellerslie, in the State of New York, and from the real estate in the 
District of Columbia from said date until the respective sales thereof, 
and to 1/120 each of the net proceeds of sale of both of said parcels 
of real estate, together with any accumulations of'interest or income 
thereon, and that said infant defendants are each entitled to 1/30 
of the trust share of the estate of said Anna Livingston which had 
been set apart for these infant respondents and said Lewis Morton 
Rutherford, since deceased, together with all accumulations of in¬ 
come thereon. 

3. That these defendants may be given such other and further 
relief as to the Court may seem just and proper, and that jurisdic- 
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tion of this cause may be retained for such further orders or decrees 
as may be neeessary to the proper protection of the rights of these 
defendants under the last will and testament of said Anna Living¬ 
ston Morton, deceased. 

WINTHROP C. RUTHERFORD, JR., 

JOHN PHILIP RUTHERFORD, 

HUGO RUTHERFORD, 

ALICE MARGARET MARY RUTHERFORD, 
GUY GIRARD RUTHERFORD. 

By FRANCIS L. NEUBECK, 

(tiiarrfian ad Litem. 


45 District of Cou mhia, : 

Francis L. Neubeck, being first duly sworn according to law, 
deposes and says: That he has read the foregoing and annexed 
answer by him subscribed and knows the contents thereof; that 
the statements of facts therein made as of his own knowledge are 
true, and those made as upon information and belief he believes 
to be true. 

FRANCIS L. NEUBECK. 


Subseribed and sworn to before me this 20th day of October, A. 
D. 1924. 


MORGAN H. BEACH, 

Clerk. 

By F. E. CUNNINGHAM, 

Afffi’t Clerk. 


Memorandum of Court. 
Filed January 2, 1925. 


The above-named Anna Livingston Morton, late of the District of 
Columbia, died August 14, 1918, leaving a last will and testament, 
dated July 8, 1910 (thereafter duly admitted to probate and record 
in this Court) ; and leaving her surviving her husband, Levi Parsons 
Morton (since deeeased), and, as her heirs-at-law and next-of-kin, 
three daughters, Edith, Helen, Mary, and five grandchildren all 
minors, being the children of Alice Morton Rutherford, a daughter 
>f testatrix who died June 19, 1917 (prior to the death of testatrix). 

namely: Lewis Morton (now deceased), Winthrop C. (Jr.). 
40 John Phillip, Hugo, Alice Margaret Mary, and Guy Girard. 

The testratrix died possessed of personal property, in large 
amount; and seized of real estate, of considerable value, situate in 
the State of New York and in the District of Columbia. 

The above-mentioned Levi Parsons Morton, husband of testatrix, 
died May 16, 1920; and Lewis Morton Rutherfurd (grandson of 
testatrix and son of her deeeased daughter, Alice Morton Ruther¬ 
furd), died, a resident of the State of New Jersey, February 4, 1920, 


20 


W. C. RUTHERFORD VS. AM. SEC. & TRUST CO. ET AL. 


unmarried and intestate, and without having exercised the power 
of appointment given him by the will of said testatrix; leaving him 
surviving his father, Winthrop C. Rutherfurd, party defendant 
herein, and the above-named Winthrop C. (-Jr.), John Phillip. 
Hugo, Alice Margaret Mary, and Guv Girard, being his brothers 
and sister. The father, Winthrop C. Rutherfurd, thereafter, was 
appointed administrator of the estate of said Lewis Morton Ruther¬ 
furd, deceased, by the Surrogates Court of Warren County, New 
Jersey, and duly qualified as such and is still so acting. 

On or about September 15, 1020, the plaintiff, under the au¬ 
thority of provisions contained in the will made sale of the former 
residence of testatrix in this District, for the sum of $200,000; and. 
on or about February 7, 1023, under like authority, made sale of 
the former summer residence of testatrix (called “Fllerslie’’). in 
the State of New York, for the sum of $332,500. 

By clause 3 of the will of testatrix, the husband of the latter was 
given, for life, the residence in this District and the Summer resi¬ 
dence in New York, together with the personal property contained 
therein; and, upon the death of said life-tenant, said property, 
47 real and personal, was directed to become and he part of the 
residuary estate of testatrix, with the exception of certain of 
said personal property (described), which was given to the children 
of testatrix, living at the time of her decease, and the issue then 
living of any who might have predeceased her, per stirpes, the 
same to be divided, by mutual agreement, in equal shares. 

By clause 4 thereof, the residue estate of testatrix was given, 
devised and bequeathed to plaintiff, in trust, to hold in as many 
equal shares as there were surviving children of testatrix; the issue 
of any predeceased child to take the parent's share, in equal shares, 
per stirpes and not per capita. Said clause further directed that 
the share of each child of testatrix should be free from the control 


of any husband; and, upon the death of such child, the share to 
he equally divided among her issue, if any, living at her death, in 
equal shares, per stirpes and not per capita; and, in default of such 
issue, to and among her heirs-at-law and next of kin, to be equally 
divided among them, per stirpes and not per capita; subject, how¬ 
ever to the execution bv said children of testatrix, and bv the issue 
of any child who might predecease her, of certain powers of dispo¬ 
sition of income, that is to say, a child of testatrix, leaving a husband 
and issue surviving her. might appoint by will a life annuity, and 
until re-marriage, in favor of such husband, in amount not exceed¬ 
ing one-third of the net income accruing from the share of such 
child: a child a testatrix leaving no issue surviving her, might dis¬ 
pose. by will, of one-half of the principal of the share of such child, 
the remaining half of said share to go to her heirs-at-law and next- 
of-kin; the issue of any child who might predecease testatrix 
48 to have like powers of appointment by will as in case of the 
children of testatrix, with the additional power of appoint¬ 
ment in favor of a surviving husband or wife, as the case may be, 
the amount of annuity permitted in favor of a surviving wife be- 
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ing not to exceed one-half of the net income accruing from the 
share of such issue. 

By clause 6 the testatrix authorized and directed the sale of the 
Summer residence at Ellerslie, New York, upon the death of her 
husband; and, further, authorized and empowered plaintiff, as 
trustee, to join in the partition and sale of any of the real property 
of testatrix; such sale, however, not to he made except upon the 
consent, in writing, of a majority of the children of testatrix then 
living. 

As above indicated, the said Lewis Morton Kuthcrfurd, departed 
(his life, February 4, 1020; and, thereafter, September 15, 1020, 
the real estate in the District of Columbia was sold; and, still later, 
February 7, 1023, the real estate in New York (Ellerslie), was sold. 

The share of said grandson, Lewis Morton Kuthcrfurd, equals 
one-twenty-fourth (l/24th) of the estate of testatrix, real and per¬ 
sonal; and the question for determination herein concerns the dis¬ 
position of that share. The correct solution of that question, in 
turn, involves certain underlying questions; which latter, briefly 
stated (so far as here material), are these: 


(a) Was there an equitable conversion, by side, of the realty into 
personalty? 

(b) Inasmuch as the testatrix was domiciled in the District of 
Columbia; that certain of the realty was situate in New York, and 

certain thereof in the District of Columbia ; and the said Lewis 
49 Morton Kuthcrfurd (the distribution of whose share is here 


to be determined), was domiciled in New Jersey; by the 
laws of which jurisdiction is the distribution herein to he ascertained 


and determined? 


(c) What meaning is to be attributed to the words “heirs-at-law 
and next-of-kin, to be equally divided among them, per ntirpes and 
not per capita as used by the testatrix. 


On behalf of Winthrop C. Kuthcrfurd. father of the defendants, 
children of himself and his wife, Alice Morton Kuthcrfurd, de¬ 
ceased, as well father of the said Lewis Morton Kutherfurd, de¬ 
ceased; it is conceded that there has been no equitable conversion of 
any of the realty into personalty (by reason of the sales thereof. 
supra ); and that, treating the proceeds of sale of the real estate in 
New York (Ellerslie). as real estate, he is entitled to a life estate 
therein, by virtue of the laws of the State of New York, which laws 
he contends are applicable; that the proceeds of sale of the real estate 
in the District of Columbia, treating the same as realty, are properly 

distributable to the brothers and sisters of said decedent, bv virtue 
• • 

of the laws in force in the District of Columbia; and that, as father 
of said decedent, he is entitled to all of the personal estate of the 
latter, this, also, by virtue of the laws here in force. 

The brother and sister of said decedent, by their guardian ad 
litem, likewise concede that there has been no equitable conversion 
of the realty into personalty; but they contend that distribution of 
the realty (i. e. the proceeds derived from the sales thereof), are 
distributable to them under the laws here in force; and that, like- 
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wise*, they are entitled to the personalty under a proper interpreta¬ 
tion of the language used by the testatrix, and that the latter 

50 did not intend the words “heirs-at-law and next-of-kin” to 
he given their usual technical meaning. 

With or without the concession as to the effect of the sales made 
of the realty, the Court is of opinion that an equitable conversion 
into personalty was not effected by either of said sales; and, ac¬ 
cordingly, that the real estate in New York and in this District, 
notwithstanding the sales thereof, still retains its character as realty, 
and must be so considered for the purpose of making the division 

directed bv said will. 

* 

The Court is further of opinion that, notwithstanding the fact 
that certain of said real estate was situate in New York, it is to be 
presumed that the testatrix used the descriptive words “heirs-at-law” 
in accordance with the laws in force in the District of Columbia, 
the place of domicile of testatrix; and, so holding, it results that, 
inasmuch as said Lewis Morton Kutherfurd acquired his share and 
interest in said real estate by purchase, his brothers and sister are 
entitled to the entire proceeds of the sales made thereof (Section 

948, Code, I). C.). 

There remains for determination the question concerning the 
distribution of the personal estate of said Lewis Morton Kutherfurd. 
deceased. If the same be properly distributable in accordance with 
the usual and technical meaning of the descriptive words “next-of- 
kin.’* the defendant. Winthrop C. Kutherfurd. father of said Lewis 
Morton Kutherfurd, deceased, will be entitled to the entirety thereof, 
under the provisions of Section 880, Code, D. O. 

From a reading of the will (brief but pertinent extracts from 
which have been set forth above), it is quite evident that 

51 the testatrix, with exceeding care, provided a complete scheme 
of disposition of her entire estate, both real and personal. 

to her lineal descendants; in other words, a scheme designed to 
keep her entire estate, as far as practicable, in the hands of those of 
her own blood; with certain specific and well defined limitations, 
supra, not necessary here to repeat. To hold that the defendant, 
Winthrop (\ Kutherfurd, as father of his deceased son, Lewis Morton 
Kutherfurd. is entitled to take the entire share of the latter in the 
personal estate of testatrix, under the provisions of said Section 880, 
Code, D. C., would he inconsistent with the manifest intention 
repeatedlv expressed by testatrix throughout the pertinent provisions 
of her will. Therefore, the usual technical meaning of the words 
“next-of-kin.” must yield to the meaning evidently intended by 
tlie testatrix; and. so holding, the entire personal estate of decedent 
is properly distributable to the brothers and sister of the latter. 

Appropriate decree, in accordance with all of the foregoing, is 
signed and filed, contemporaneouslv herewith. 

A. A. HOEHLING, 

Justice . 


January 2, 1925. 
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Decree. 

Filed January 2, 1925. 

******* 

This cause coming on to be heard at this term upon the bill 
liled by the American Surety & Trust Company, Executor 
52 of and Trustee under the last will and testament of Anna 
Livingston Morton, deceased, and the answers of the respective 
parties thereto, and having been fully argued by counsel and con¬ 
sidered by the Court, it is, this second day of January, 1925, 
adjudged, ordered and decreed as follows: 

1. That under the provisions of the last will and testament of 
said testatrix, executed January 15th, 1916, and the codicils thereto, 
none of the real estate of which said testatrix was seized and pos¬ 
sessed at the time of her death, on, to-wit, August 14th, 1918, was 
equitably converted into personal property and the proceeds of the 
sale of the Square south of Square 195 in the City of Washington, 
District of Columbia, with the improvements thereon, known as 
premises #1500 Rhode Island Avenue, Northwest, and the pro¬ 
ceeds of the sale of the parcels of land situate in the town of Rhine- 
beck, Dutchess County, State of New York, together with the im¬ 
provements thereon, known as “Ellerslie,” which were made by the 
American Surety & Trust Company, as Trustee, after the death of 
the life tenant, Levi P. Morton, the husband of said testatrix, are 
to he taken and regarded as real estate. 

2. That under and by virtue of the provisions of said last will 
and testament, Lewis Morton Rutherfurd, a son of Alice Morton 
Rutherfurd, deceased daughter of said testatrix, was entitled to a 
beneficial estate for life in an undivided one-sixth (l/6th) interest 
in the undivided one-fourth (l/4th) share of the total estate, com¬ 
prising both real and personal property and wheresoever situate, of 
which said testatrix died seized and possessed and which her said 
Trustee was directed to set aside in trust for the issue of her said 

deceased daughter, Alice Morton Rutherfurd, and upon the 
58 death of said Lewis Morton Rutherfurd, on, to-wit, February 
4th. 1920, without issue and intestate, and without having 
exercised the power of appointment given to him by said will, the 
principal of said one-twenty-fourth (l/24th) undivided share in 
said total estate vested in Winthrop C. Rutherfurd, Jr., John Philip 
Rutherfurd, Hugo Rutherfurd, Alice Margaret Mary Rutherfurd 
and Guy Girard Rutherfurd, the surviving brothers and sister of 
said Lewis Morton Rutherfurd, in equal shares, absolutely, and the 
said Trustee is hereby authorized and directed to make distribution 
to them, or to the Guardian of their estate, of said principal share, 
together with the income received from said share since the date 
of the death of said Lewis Morton Rutherfurd. 

3. Jurisdiction of this cause is hereby retained to fix the counsel 
fees and expenses of the Trustee and of the Guardian ad litem of the 
infant defendants, Francis L. Neubeck, and for such further orders 


.so 
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and instructions regarding the administration of said trust share as 
the Trustee or any of the parties in this cause may deem necessary. 

A. A. HOEHLING, 

Justice. 

Filed January *20. 1925. 

From the foregoing and annexed decree. Winthrop C. Huther- 
furd. a defendant in this cause, in his individual capacity, in open 
Court this 20th day of January, 102”), notes an appeal to the Court 
of Appeals of the District of Columbia, and the amount of the 
bond for costs is fixed at $100.00 or in lieu thereof cash deposit of 
$50. 

A. A. HOEHLING, 

Justice. 

f>4 Memorandum. 

January 21. 1025. 

$50 deposited by defendant—Winthrop Rutherfurd—in lieu of 
Appeal Rond. 

Assignment of Errors. 

Filed February 5. 1925. 

%7 * 

******* 

Now comes the defendant, Winthrop C. Rutherfurd, Individually, 
and assigns the following errors in the final decree of the Court in 
this cause: 

(1) . The Court erred in that it was without jurisdiction to de¬ 
termine the person or persons entitled, upon the death of Lewis 
Morton Rutherfurd, to so much of the undivided one-twentv-fourth 
(1 /24th) share, of the total residuary estate of Anna Livingston 
Morton, deceased, in which Lewis Morton Rutherfurd had a bene¬ 
ficial interest for life, as consisted of real estate situate in the State 
of New York, and/or the proceeds thereof. 

(2) . The Court erred in holding that all the principal of the 
one-twentv-fourth (l/24th) undivided share of the total residuary 
estate of Anna Livingston Morton, deceased, in which Lewis Morton 
Rutherfurd had a beneficial interest for life vested upon the death 
of said Lewis Morton Rutherfurd in his surviving brothers and 
sister. 

(3) . The Court erred, to the extent that the undivided share, 
in which Lewis Morton Rutherfurd had a beneficial interest for life, 
consisted of an interest in real estate situate in the State of New 
York or the proceeds thereof, in holding that the principal of said 

share vested upon the death of said Lewis Morton Rutherfurd 
55 in his surviving brothers and sister; and to the extent of the 
income from said share derived from said real estate or the 
proceeds thereof, in holding that the income derived from said share 
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from the date of the death of said Lewis Morton Rutherford is dis¬ 
tributable to his surviving brothers and sister. 

(4) . The Court erred, to the extent that the undivided share, in 
which Lewis Morton Rutherfurd had a beneficial interest for life, 
consisted of personal property, in holding that the principal of said 
share upon the death of stud Lewis Morton Rutherfurd vested in his 
surviving brothers and sister; and to the extent that the income from 
said share was derived from personal property, in holding that the 
income received from said share from the date of death of Lewis 
Morton Rutherfurd is distributable to bis surviving brothers and 
sister. 

(5) . The Court erred in authorizing and directing the Trustee 
to make distribution to the surviving brothers and sister of Lewis 
Morton Rutherfurd, deceased, of the principal of the share in which 
Lewis Morton Rutherfurd had a beneficial life interest, and the in¬ 
come therefrom, except as to so much of the principal thereof and 
income therefrom as was derived from real estate situate in the 
District of Columbia. 

Respectfully submitted, 

HOWE, SWAYZE & BRADLEY, 

Attorneys for Defendant and Appellant, 
Winthrop C. Rutherfurd, Individually 

50 Designation of Record. 

Filed February 5, 1925. 

******* 

The defendant, Winthrop C. Rutherfurd, Individually, having 
perfected an appeal herein to the Court of Appeals of the District 
of Columbia on the 20th day of January, A. £>., 1925, hereby re¬ 
quests the Clerk of the Supreme Court of the District of Columbia 
to prepare at said Defendant’s expense a Transcript of the Record 
on Appeal including therein the following papers and proceedings 
namely: 

1. Bill to Construe Will and Exhibits attached thereto. 

2. Defendants’ answers. 

3. Opinion of the Court filed herein on January 2, 1925. 

4. Final decree of the Court rendered herein on January 2, 1925. 

5. Memorandum: Appeal taken in open Court. 

6. Memorandum: Cash deposit made in lieu of Appeal Bond. 

7. Assignment of Errors. 

8. This Designation. 

HOWE, SWAYZE & BRADLEY, 

Attorneys for the Defendant and Appellant 

Winthrop C. Rutherfurd, Individually. 
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Service of a copy of the foregoing and annexed Designation of 

Record on Appeal acknowledged this 5th day of February, A. D. 

1925. 

Me KENNEY & FLANNERY, 

Attorneys for the Plaintiff and Appellee American Security 
A: Trust Company, Executor and Trustee under Last Will 
and Testament of Anna Livingston Morton. Deceased. 

57 GEORGE E. HAMILTON, 

Attorney for the Defendants and Appellees Edith 
Livingston Morton Eustis, Helen Morton and Mary 
Morton. 

FRANCIS L. NEUBECK, 

(iuardian ad Litem for the Infant Defendants and Appellees 
Winthrop C. Rutherfurd, Jr., John Philip Rutherford. 
Hugo Rutherfurd, Alice Margaret Mary Rutherfurd and 
(luy (lerard Rutherfurd. 

58 Supreme Court of the District of Columbia. 


Exited States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
57, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 41209 in Equity, wherein 
American Security & Trust Company, a corporation, &c., is Plain¬ 
tiff and Edith Livingston Morton Eustis et al. are Defendants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 17th day of March. 1925. 


|Seal Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH, 

("j J pi* Jc 

By CHAS. B. COFLIN, 

A ss t Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4307. Winthrop C. Rutherford, Individually, appellant, vs. 
American Security & Trust Company, a Corp., <fcc., et al. Court of 
Appeals, District, of Columbia. Filed Mar. 20, 1925. Henry W. 
Hodges, Clerk. 
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No. 4307 


WINTIIROP C. RUTHERFURD, Individually, 

Appellant, 

v. 

AMERICAN SECURITY AND TRUST COMPANY, a 
Corporation, Executor of and Trustee under the 
Last Will and Testament of Anna Livingston 
Morton; EDITH LIVINGSTON MORTON EUSTIS, 
HELEN MORTON, ET AL., Appellees. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Facts. 


The cause conies before the Court upon an appeal by the 
appellant from the decision of the Supreme Court of the 
District of Columbia which held that under the provisions 
of the last will and testament of Anna Livingston Morton 
the appellant was not entitled to share in that part of the 
estate which had been limited to the life of his deceased son, 
Lewis Morton Rutherfurd. 



2 


The above-named Anna Livingston Morton, late of the 
District of Columbia, died August 14. 1018, leaving a last 
will and testament, dated July 8, 1010 (thereafter duly ad¬ 
mitted to probate and record in the Supreme Court of this 
District), and leaving her surviving her husband, Levi Par¬ 
sons Morton (since deceased), and as her heirs-at-law and 
next of kin, three daughters, Edith, Helen, Mary, and five 
grandchildren (all minors), being the children of Alice 
Morton Rutherfurd, a daughter of the textatrix, who died 
June 10, 1917 (prior to the death of the testatrix), namely: 
Lewis Morton (now deceased), Winthrop C., Jr., John Phil¬ 
lip, Hugo, Alice Margaret Mary and Guy Girard. 

The testatrix died possessed of personal property, in large 
amount, and seized of real estate, of considerable value, situ¬ 
ate in the State of New York and in the District of Columbia. 

The above-mentioned Levi Parsons Morton, husband of the 
testatrix, died May 16, 1920; and Lewis Morton Kutherfurd, 
grandson of the testatrix, and son of her deceased daughter, 
Alice Morton Kutherfurd, died, a resident of the State of 
New Jersey, February 4, 1920, unmarried and intestate and 
without having exercised the power of appointment given 
him bv the will of said testatrix, leaving him surviving his 
father, Winthrop C. Kutherfurd, appellant herein, and the 
above-named Winthrop C. (Jr), John Phillip, Hugo, Alice 
Margaret Mary, and Guy Girard, being his brothers and 
sister. The father, Winthrop C. Rutherfurd, thereafter was 
appointed administrator of the estate of the said Lewis Morton 
Rutherfurd, deceased, by the Surrogate’s Court of Warren 
County, New Jersey, and duly qualified as such, and is still 
so acting. 

On or about September 15, 1920, the appellee herein under 
the authority of provisions contained in the will made sale 
of the former residence of the testatrix in this District for the 
sum of two hundred thousand dollars ($200,000), and on or 
about February 7, 1923, under like authority, made sale 
of the former summer residence of the testatrix (called 
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“Ellerslie”) in the State of New York for the sum of three 
hundred thirty-two thousand five hundred dollars ($332,500). 

By clause 3 of the will of the testatrix her husband, Levi 
P. Morton, was given for life the residence in this District 
and the summer residence in New York, together with the 
personal property contained therein, and upon the death of 
the said life-tenant, said property, real and personal, was 
directed to become and be part of the residuary estate of 
the testatrix, with the exception of certain of said personal 
property (described), which was given to the children of 
the testatrix living at the time of her decease, and the issue 
then living of any who might have predeceased her, per 
stirpes, the same to be divided by mutual agreement in equal 
shares. 

By clause 4 thereof the testatrix provided as follows: 

“Fourth. All the rest, residue and remainder of my 
estate, real and personal, of every kind and descrip¬ 
tion and wheresoever situated, including the portion 
which is to become part of my residuary estate by the 
Third Clause of my will, and excepting only such 
property as I may hereafter otherwise dispose of by 
any codicil to my will, I give, devise and bequeath to 
my said executor, in trust, to hold the same in as 
many equal shares, as I may leave children surviving 
me, one of which shares is to be held in trust for each 
child, provided, however, if any of my children should 
predecease me, leaving issue surviving me, the share 
which would have been so held in trust for such child 
shall be held in trust for such issue, in equal shares, 
but per stirpes and not per capita. 

“I direct that my said executor and trustee shall 
commence the setting apart of the securities which are 
to be included in said trust shares from the rest of mv 
estate immediately after the issuance to it of letters 
testamentary and shall complete the installation of 
said trust funds as soon as can conveniently be done, 
notwithstanding the administration of my estate by 
my executor may not have been completed. 

“Each trust share set apart for a child of mine who 
may survive me I direct my said trustee to hold in 
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trust for such child during her lifetime and invest and 
reinvest the same as hereinafter provided, and to pay 
and apply the entire' net rents and income of said 
share to the sole and separate use of such child during 
her natural life against her individual receipt and free 
from the control of any husband, including the net 
rents and income that may have accrued, from the 
date of my death, from any property comprising said 
share as finally constituted; and upon the death of 
such child, I give, devise, and bequeath her said share, 
to be equally divided among her issue, if any, living 
at her death, in equal shares, jnr stirpes and not per 
capita, and in default of such issue, to and among her 
heirs at law and next of kin, to be equally divided 
among them, per stirpes and not per capita, subject, 
however, to the execution of my said child of the fol- 
lowing powers hereby conferred upon her: 

“(1) I authorize and empower each of my children, 
during her lifetime, with the approval of my said 
trustee, to advance and pay out of the principal of the 
share so held in trust for her to any one or more of 
her children, for the purpose of establishing such child 
or children in business or for such other purpose as 
she may deem proper, such sum or sums as she may 
determine, the advancements so made to any one child 
not to exceed, in the aggregate, one-half of the prin¬ 
cipal of the share to which such child would be en¬ 
titled, if my said daughter were deemed to have died 
immediately after the last advancement so made. 

“(2) I also authorize and empower each of my 
children, who may leave a husband and issue surviv¬ 
ing her, by her last will and testament, to appoint an 
annuity in favor of such husband to continue during 
his lifetime or until his remarriage as the case may be, 
for such amount as she may fix not exceeding one- 
third of the amount of the net income accruing at the 
time of her death from the shares hereinbefore devised 
and bequeathed to her issue, which annuity shall be 
payable by my executor only out of the income ac¬ 
cruing from personal property then comprised in the 
said shares and shall not be chargeable upon any real 
property then comprised therein. 

“(3) I also authorize and empower each of my said 
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children to direct by her last will and testament that 
the share or part of the share of any one or more of 
her issue in being at the time of my death shall be held 
under any lawful trust, and upon what terms and 
conditions it shall be so held, and what disposition 
shall be made of the principal thereof upon the ter¬ 
mination of such trust. 

“(4) I also authorize and empower each of my said 
children, who may leave no issue surviving her, by 
her last will and testament to dispose of one-half of 
the principal of her said share remaining at her death, 
as she may desire, the remaining half of said share to 
go to her heirs at law and next of kin, as hereinbefore 
provided. 

“If any of my children should predecease me, leav¬ 
ing issue surviving me, the shares to be set apart for 
each of such issue as hereinbefore provided shall be 
held in trust by my said trustee for each of such issue 
during his or her life in like manner as in the case of 
my said children who may survive me, with like dis¬ 
position of the principal of said shares after the death 
of each of such issue and with like powers to each of 
such issue as are hereinbefore conferred on my said 
children, excepting that powers which may be executed 
by my said children in favor of surviving husbands 
may he executed by each of such issue in favor of a 
surviving husband or wife, as the case may be, and the 
amount of any annuity that may be appointed in 
favor of a surviving wife shall not he limited to one- 
third, but may equal hut not exceed one-half, of the 
net income accruing at the time of her husband’s 
death from the shares hereinbefore devised and be¬ 
queathed to their issue.” 

By clause G the testatrix authorized and directed the sale 
of the summer residence at Ellerslie, New York, upon the 
death of her husband; and further authorized and empowered 
the appellee herein, as trustee, to join in the partition and 
sale of any of the real property of the testatrix, such sale, 
however, not to be made except upon the consent, in writing, 
of a majority of the children of the testatrix then living. 

As above indicated, the said Lewis Morton Rutherfurd 
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departed this life February 4, 1920, and thereafter, on Sep¬ 
tember 15, 1920, the real estate in the District of Columbia 
was sold; and still later, on February 7, 1923, the real estate 
in New York (“Ellerslie”) was sold. 

The share of said grandson, Lewis Morton Rutherfurd, 
equals one-twenty-fourth of the estate of the testatrix, real 
and personal; and the question for determination herein 
concerns the disposition of that share which as to personalty 
is claimed by the father, the appellant, under the Statute of 
Distribution of the District of Columbia, and as to real 
estate or the proceeds thereof situated in New York State is 
claimed by the father, the appellant, for life under the 
Statute of Descent of the State of New York. 

Assignment of Errors. 

The court erred as follows: 

1. In that it was without jurisdiction to determine the 
person or persons entitled, upon the death of Lewis Morton 

Rutherfurd, to so much of the undivided one-twentv-fourth 

* 

share of the total residuary estate of Anna Livingston Morton, 
deceased, in which Lewis Morton Rutherfurd had a beneficial 
interest for life as consisted of real estate situate in the State 
of New York, and/or the proceeds thereof. 

2. In holding that all the principal of the one-twenty- 
fourth undivided share of the total residuary estate of Anna 
Livingston Morton, deceased, in which Lewis Morton Ruth¬ 
erfurd had a beneficial interest for life vested upon the death 
of said Lewis Morton Rutherfurd in his surviving brothers 
and sister. 

3. To the extent that the undivided share in which Lewis 
Morton Rutherfurd had a beneficial interest for life consisted 
of an interest in real estate situate in the State of New York, 
or the proceeds thereof, in holding that the principal of said 
share vested upon the death of the said Lewis Morton Ruth- 
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erfurd in his surviving brothers and sister; and to the extent 
of the income from said share derived from said real estate 
or the proceeds thereof, in holding that the income derived 
from said share from the date of death of the said Lewis 
Morton Rutherfurd is distributable to his surviving brothers 
and sister. 

4. To the extent that the undivided share in which Lewis 
Morton Rutherfurd had a beneficial interest for life con¬ 
sisted of personal property, in holding that the principal of 
said share upon the death of the said Lewis Morton Ruther¬ 
furd vested in his surviving brothers and sister; and to the 
extent that the income from said share was derived from 
personal property, in holding that the income received from 
said share from the date of death of Lewis Morton Ruther¬ 
furd is distributable to his surviving brothers and sister. 

5. In authorizing and directing the trustee to make dis¬ 
tribution to the surviving brothers and sister of Lewis Morton 
Rutherfurd, deceased, of the principal of the share in which 
Lewis Morton Rutherfurd had a beneficial life interest, and 
the income therefrom, except as to so much of the principal 
thereof and income therefrom as was derived from real 
estate situate in the District of Columbia. 

ARGUMENT. 

This controversy cannot be properly considered unless the 
nature of the estate which the testatrix by her last will and 
testament created in this one-twenty-fourth is first considered. 

The Testatrix by Her Will Created a Life Estate in an 
Undivided One-twenty-fourth of Her Estate for Lewis 
Morton Rutherfurd, with the Remainder to His Heirs- 
at-law and Next of Kin. 

We have under this will the creation of a life estate with 
the remainder to a designated class of persons at all times 
determinable. The testatrix selects the life tenant and the 
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class of persons who are to take upon the determination of 
the life estate. There is no uncertainty whatever in the will 
as to either. At Mrs. Morton’s death there were in being 
certain definite individuals who were the issue of her de¬ 
ceased daughter. These issue (there were six of them) were 
entitled upon the death of Anna Livingston Morton to re¬ 
ceive in shares, one for each of them, the income of an un¬ 
divided fourth of the estate, and on the death of each of such 
issue, failing the birth of issue to them, the share from which 
it was receiving income vested in its heirs-at-law and next of 
kin. It will be conceded that, except so rarely as to be re¬ 
markable, no one dies without heirs or next of kin, so that 
at all times during the lives of these issue there would be 
heirs-at-law and next of kin of them. If in no other manner, 
these issue during the life of each of them or of any of them, 
unmarried and without issue of their own, were heiis-at-law 
and next of kin of each other. Hence, at Mrs. Morton’s 
death, there were persons in being who would have an im¬ 
mediate right to the possession of these respective undivided 
twenty-fourths or a respective share thereof upon the ceasing 
of the preceding life estate; that is, if the preceding estate 
should determine at that time. We have then a concretely 
exact example of a vested remainder as defined by the au¬ 
thorities. 

‘ The remainder is a vested one because a present 
interest, though to be enjoyed in juturo, passes under 
the will to a certain and definite person. It is a rule 
of law that estates shall be held to vest at the earliest 
possible period unless there be a clear manifestation 
of the intention of the testator to the contrarv. And 
the rule is the same where the subject matter is per¬ 
sonal property.*’ 

Vogt v. Vogt, 20 App. D. C., 46, 51. 

“A devise of land to be sold after the termination 
of a life estate given by the will, the proceeds to be 
distributed thereafter to certain persons, is a bequest 

to those persons, and vests at the death of the testator. 

♦ * * 
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“Chancellor Kent says: ‘It is the uncertainty of 
the right of enjoyment and not the uncertainty of 
its actual enjoyment which renders a remainder con¬ 
tingent. The present capacity of taking effect in 
possession, if the possession become vacant, distin¬ 
guishes a vested from a contingent remainder, and 
not the certainty that the possession will ever become 
vacant while the remainder continues. When a re¬ 
mainder is limited to a person in ease, and ascertained 
to take effect by words of express limitation on the 
determination of the preceding particular estate, this 
remainder is most clearly and unquestionably 
vested/ ” 

Cropley v. Cooper, 19 Wall., 167; citing 
Poor v. Consedine, 6 Wall., 458. 

Having then at the death of the testatrix an absolutely 
vested remainder in the heirs-at-law and next of kin of Lewis 
Morton Rutherford, a class at all times determinable, it fol¬ 
lows that on the death of Lewis Morton Rutherfurd, un¬ 
married, without issue and intestate, the one-twenty-fourth 
share held for his life passed eo instanti to such heirs-at-law 
and next of kin whoever they might be, and by whatever 
law determinable, and these persons thereupon had an im¬ 
mediate right to the possession and enjoyment of this share 
free and discharged from any trust or any control or author¬ 
ity on the part of the trustee thereof, except as such trustee 
has the duty to distribute such share to him or her entitled 
thereto. It should be borne in mind, and it is urged with 
emphasis, that Lewis Morton Rutherfurd had no fee but 
merely a life estate. The estate in fee was limited to his 
heirs-at-law and next of kin. It is not his estate which is 
being disposed of. He had no estate to dispose of. His 
heirs-at-law and next of kin had the title, subject only to 
their surviving the life tenant, and they had such title by 
formal unequivocal selection of the testatrix. The honorable 
justice, writing in the court below, apparently misappre¬ 
hended this circumstance when he, on page 28 of the record, 
applies the “purchase rule” to this share of the estate. This 
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rule applies only to estates in fee simple (see Code D. C. 
Section 940). Lewis Morton Rutherfurd had no sueh fee. 
The testatrix after first carving out a life estate parted with 
the fee by giving it to Lewis Morton Rutherfurd’s heirs-at- 
law and next of kin. The estate of the testatrix having been 
given to these heirs-at-law and next of kin we have the neces¬ 
sity of determining who these persons are that are entitled. 

Error 1. 


First, as to real estate: 

It is respectfully urged that the Supreme Court 

WAS WITHOUT JURISDICTION TO DETERMINE THE PERSON OR 
PERSONS ENTITLED UPON THE DEATH OF I.EWIS MORTON 

Rutherfurd to so much of the undivided one-twenty- 

fourtii SHARE OF THE TOTAL RESIDUARY ESTATE OF ANNA 

Livingston Morton, deceased, as consisted of real es¬ 
tate SITUATED IN THE STATE OF NEW YORK ANI>/oR THE 
PROCEEDS THEREOF BECAUSE ONLY THE COURTS OF NEW YORK 
HAVE JURISDICTION THEREOF. 

This point, to wit: the want of jurisdiction, was not spe¬ 
cifically urged on the trial of this action for the reason that 
the prayer for relief in the answer of the defendant, appellant 
here, Winthrop C. Rutherfurd, distinctly asked, and in view 
of the well-recognized principles of law on the subject the 
appellant expected, a decision in keeping with such recog¬ 
nized authority, but now that the court below has assumed 
the jurisdiction, which we respectfully urge it had no right 
to do, except for the only purpose of applying New York 
law, it behooves the appellant to point out to this court that 
the assumption of such authority was error. 

This principle is well settled by the highest authority. 
Thus, in United States v. Fox, 94 U. S., 315, 320, it is said: 
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“It is an established principle of law, everywhere 
recognized, arising from the necessity of the case, that 
the disposition of immovable property, whether by 
deed, descent, or any other mode, is exclusively sub¬ 
ject to the government within whose jurisdiction the 
property is situated.” 

and 

“Its tenure, mode of enjoyment and transfer is to 
be regulated by the law of its locality.” 

2 Kent’s Commentary, 429. 

See also, De Vaughn v. Hutchinson, 165 l T . S., 566: 

“To the law of the state in which land is situated 
we must look for the rules which govern its descent, 
alienation and transfer, and for the effect and con¬ 
struction of wills and other conveyances.” 

This court has enunciated the like principle. 

Keane v. Chamberlain, 44 App. D. C., 84, holds: 

“The title and disposition of real property are ex¬ 
clusively subject to the laws of the state where it lies.” 

The New York decisions are also in accord. In the mat¬ 
ter of Majot, 199 N. Y., 29, 34, the Court of Appeals of that 
State say: 


“As to immovable property the law rei sitae will 
prevail.” 

In Van Cortlandt v. de Graffenried, 147 App. Div. N. Y., 
825, 831, we read: 

“Because of its nature and characteristics the title 
to it (real property), and the rules regulating its con¬ 
veyance or transfer by deed or will necessarily must 
be controlled by the law of the place in which the 
property is situated, and the right either to it or to 
receive a conveyance of it must necessarily depend 
upon such law.” 
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See also 

Deyo v. Morss, 30 App. Div. N. Y., 56. 

White v. Howard, 46 N. Y., 144. 

Wharton on The Conflict of Laws, Yol. 1, Third Edition, 
page 636, gives the reason for the rules underlying the prin¬ 
ciples of lex rei sitae as follows: 

Sec. 278. “The sovereign state cannot safely per¬ 
mit the title to its land to be determined by a foreign 
power. Each state has its fundamental policy as to 
the tenuie of land, a policy wrought up in its history, 
familiar to its population, incorporated with its in¬ 
stitutions, suitable to its soil.” 

Sec. 234. “Unless the lex rei sitae be enforced 
property loses its merchantable value. No two courts 
agree as to the way in which purchasers are to be 
notified of incumbrances or of prior sales. * * * 

In some States of the American Union judgments 
are not liens on real estate until executions issue; 
and points out that unless the lex rei sitae be en¬ 
forced it would be necessary to search the records of 
every State in which any contract or other instru¬ 
ment affecting real estate may be recorded or filed 
* * *. The only relief is the adoption of the 

lex rei sitae. By this is prescribed a field of explora¬ 
tion easy to find and easy to examine. No incum- 

* t 

brance exists on the land which the law of its situa¬ 
tion does not indicate. The purchaser knows what 
is the law as to such incumbrance, and knows where 
it is to be found. He knows that subject to this law 
he can obtain a perfect title which the law will de¬ 
fend to the end.” 

and the same rules apply to the proceeds of real estate 
brought into another State. 

. In Waterhouse v. Stansfield, 0 Hare, 234, it was held that 
the rights of parties interested in the proceeds of the sale of 
land situated outside of the jurisdiction do not cease to be 
governed by the law of the place where the property was 
situated by the circumstance of such proceeds being brought 
in specie under the jurisdiction. 
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To the same effect, see Deyo v. Morss, supra. 

But apart from these general principles it is doubtful 
whether a judgment of this court construing this will, con¬ 
trary to the provisions of the New York statutes, would be 
available in New York, because the courts of New York, as 
are those of other States, are jealous of their prerogative to 
determine rights affecting property situate within its juris¬ 
diction. For instance, in Boyce v. The City of St. Louis, 
29 Barb., 050, the court held that when a foreign corpora¬ 
tion claims title to land in the State of New York an adjudi¬ 
cation by a court in the State in which the corporation is 
situated that it has power to hold such land is not binding 
upon the courts of the State of New York. 

In Watts v. Waddle, 0 Pet., 389, the court said: 

“A decree cannot operate beyond the State in which 
the jurisdiction is exercised. It is not in the power 
of one State to prescribe the mode by which real 
property shall be conveyed in another. This prin¬ 
ciple is too clear to admit of doubt.” 

And in Watkins v. Holman, 16 Pet., 25, 57, the Supreme 
Court said: 

“No principle is better established than that the 
disposition of real estate whether by deed, descent or 
by any other mode, must be governed by the law of 
the State where the land is situated.” 

Under these decisions, therefore, any decree of this court 
contrary to the New York law would be a nullity as far us 
the title to and disposition of this New York real estate is 
concerned. To give a concrete example, let us suppose that 
in the course of time i't should become necessary to bring the 
title of the remaining New York real estate into the New 
York courts for the purpose of establishing the title thereto; 
for purposes of sale under a partition action; for the pur¬ 
poses of application to the court for permission to make a 
long-term lease of the property; and this court has determined 


14 


that Winthrop C. Rutherfurd has no interest in this prop¬ 
erty, and tlie proceedings outlined above were taken based 
on such judgment of this court, and Mr. Rutherfurd were 
not made a party to the proceeding, could it then be said 
that the judgment of this court, in view of the distinct pro¬ 
visions of the statutes of New York, could be a binding judg¬ 
ment or order unless such judgment of this court was in 
conformity with the statutes of the State of New York, and 
that a purchaser or lessee under such proceeding would get 
a good title? It could not. 

If the court below, in the interest of expediency, and hav¬ 
ing jurisdiction of the parties to this action, assumed to de¬ 
termine the right of the parties to this New York real estate 
it could do so only according to the New York laws and 
statutes. Not having done so the court erred, for it was in¬ 
cumbent on the court to construe the will as far as it affected 
New York real estate in accordance with the provisions of the 
New York statutes. 


Errors 2 and 3. 

The heirs-at-law of Lewis Morton Rutherfurd en¬ 
titled UNDER TIIE WILL OF THE TESTATRIX TO THE UN¬ 
DIVIDED ONE-TWENTY-FOURTH SHARE IN THE REAL ESTATE 

held for Lewis Morton Rutherfurd are those persons 

WHO ANSWER TO THAT CALL UNDER THE STATUTE OF DESCENT 

of the State of New York. 

Having real estate situated in the State of New York, lim¬ 
ited to “heirs-at-law,” the devolution of the title to and in¬ 
terest in such real estate under the will of the testatrix must 
be governed by the law of the State of New York, as we have 
just pointed out. 

Under the law of New York, the words “heirs-at-law” have 
a distinct, technical meaning, and are used to designate those 
persons on whom the law on the death of an intestate casts 
the estate in real property, or those in whom real estate vests 
by operation of law on the death of one who was last seized. 
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It must be remembered that the testatrix had, and died seized 
of, both personal and real property, and that she in her will 
made reference to those who would take her personal prop¬ 
erty, namely, next of kin, and those would take her real es¬ 
tate. namely, heirs-at-law, showing by the use of such terms 
in her will that she understood the difference between next of 
kin and heirs-at-law, and realized the technical meaning of 
these words. The testatrix thinking then in the terms of real 
estate when she used “heirs-at-law” must be presumed to 
have used these words in the meaning in which they are 
used in the Statute of Descent. See matter of Barker, 230 
N. Y., 3 ‘4, and citations and authorities post under the 
caption “The testatrix has not expressed an intention to ex¬ 
clude Winthrop C. Kutherfurd from sharing her estate,” 
at page — 

Along these lines it is interesting to refer to the case of 
Woodward v. James, 115 N. Y., 310, where, at page 359, we 
find the following illumining language: 

“It may be that we should follow the rule prevail¬ 
ing in many other States, that a devise to heirs which 
compels a reference to a statute to ascertain who shall 
take makes the statute the guide to the manner and 
proportion also.” 

Citing: 

Richards v. Miller, 62 Illinois, 417. 

Baskins v. Grainger, 100 Massachusetts, 348. 

Baskins Appeal, 3 Pennsylvania, 304. 

Bailey v. Bailey, 25 Michigan, 185. 

Cook v. Catlin, 25 Connecticut, 387. 

See also Lawton v. Corlies, 127 N. Y., 100. 

The statute law of the State of New York determining who 
are the heirs-at-law of Lewis Morton Rutherfurd is the De¬ 
cedent Estate Law, being Chapter 18 of the Laws of 1909, 
constituting Chapter 13 of the Consolidated Laws in effect 
February 17, 1909, which reads in section 84 as follows: 
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“If the intestate die without lawful descendants, 
and leave a father, the inheritance shall go to such 
father unless the inheritance came to the intestate on 
the part of his mother, and she be living; if she be 
dead, the inheritance descending on her part shall go 
to the father for life, and the reversion to the brother 
or sister of the intestate and their descendants ac¬ 
cording to the law of inheritance by collateral rela¬ 
tives hereinafter provided; if there be no such brother 
or sister or their descendants living, such inheritance 
shall descend to the father in fee.” 

Under this statute, then, Winthrop C. Rutherfurd is en¬ 
titled to a life interest in that twentv-fourth share in the real 

V 

estate in the State of New York which was held for the life 
of Lewis Morton Rutherfurd, his deceased minor son; and 
the brothers and sister of the said Lewis Morton Rutherfurd 
are entitled to the reversion thereof, which real estate in¬ 
cludes the proceeds of sale of “Ellerslie,” it being conceded by 
all parties that there was no equitable conversion of “Kllcrs- 
lie,” and consequently the proceeds are to l>e deemed real 
estate. 

This, then, is our contention as to the real estate; and now 
as to personalty. 

Error 4. 

Bearing in mind, again, the fact that we have here no estate 
of Lewis Morton Rutherfurd’s, but a vested estate in his heirs- 
at-law and next of kin, the question is. Who are the next of 
kin entitled to this personal estate? 

The next of kin entitled under the will of the tes¬ 
tatrix TO THE ONE UNDIVIDED ONE-TWENTY-FOURTII SHARE 
IN THE PERSONALTY HELD FOR LEWIS MORTON RUTHERFURD 
ARE THOSE PERSONS WHO ANSWER TO THAT CALL UNDER THE 

Statutes of Distributions of the District of Columbia. 

The testatrix died a resident of the District of Columbia. 
In her will she described herself as domiciled in the District 
and her will was probated here. Her local executors and trus- 
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tees are administering the personal estate of the decedent here, 
together with the proceeds of the sale of the New York real 
estate which were brought into the District. 

The maxim that personal property is subject to the law 
which governs the person of its owner as to its transmission 
by last will and testament is well established by authority. 

In Harrison v. Nixon, 9 Peters, 483, Judge Story says, at 
page 504: 

“The language of wills is not of universal inter¬ 
pretation, having the same precise import in all coun¬ 
tries and under all circumstances. They are sup¬ 
posed to speak the sense of the testator according to 
the received laws or usages of the country where he 
is domiciled by a sort of tacit reference; unless there 
is something in the language which repels or controls 
such a conclusion. In regard to personalty, in an 
especial manner the law of the place of the testator’s 
domicile governs in the distribution thereof; unless 
it is manifest that the testator had the laws of some 
other country in his view. * * * In order to 

raise the question of the true interpretation and desig¬ 
nation, it seems to us indispensable that the country 
by whose laws his will is to be interpreted shall be 
first ascertained; and the inquiry is naturally pre¬ 
sented, what the provisions of those laws are.” 

And this is the law in New York, for which see Despard 
v. Churchill ct al., 53 N. Y., 196, where the court says, at 
page 199: 

“Personal property is subject to the law which gov¬ 
erns the person of its owner as to transmission by last 
will and testament; and this principle, though arising 
in the exercise of international comity, has become 
obligatory as a rule of decision by the courts (Parsons 
v. Lyman, 20 N. Y., 103), and as a general rule the 
distribution of personal property wherever made must 
be according to the law of the place of the testator’s 
domicile.” 
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See also Matter of Devoe, GG App. N. Y., 1, G. 

And also the law of Massachusetts, for which see Fellows v. 
Minor, 119 Mass., 541: 

‘‘But the testator’s domicile being in this Common¬ 
wealth, the question of the validity of his disposition 
of his personal property, though it be executed else¬ 
where, is to be determined by the laws of Massachu¬ 
setts.” 

And in Raekemann v. Taylor, 204 Mass., 394, 397: 

“It is a familiar rule of law that the right of suc¬ 
cession to the estate of a deceased person, whether he 
leaves a will or dies intestate, depends upon the law 
of his domicile. The settlement of his estate and the 
disposition of his property are to be made in accord¬ 
ance with the laws of that place.” 

And the law of England, it being said in Enohin v. Wylie, 
10 II. L., 1: 

“To the courts of the domicile belong the interpre¬ 
tation and construction of the will of the testator.” 

See also Wharton on the Conflict of Laws, volume 2, third 
edition, section 599 B, and numerous authorities cited in the 
text and foot-notes. 

If this be so, it follows that the law of the domicile must 
determine who are the persons to take the personalty under 
a will to be construed there. 

Under the will herein, the testatrix vests the estate here 
in question in the next of kin of Lewis Morton Rutherfurd. 

Now “next of kin" has a well-accepted meaning, namely, 
those persons who would take under Statutes of Distribution. 

In the Code of this District (31 St. at L., 1250, chapter 
854) the sub-chapter (VIII) dealing with distribution is 

headed: “Distribution to next of kin and legatees.” (Italics 
ours.) In the text of the Code in section 387, for instance, 
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there is a reference to “next of kin” and from that circum¬ 
stance this court in Southern R. Co. v. Hawkins, 35 App. 
D. C., 3i3, at page 323, argues as follows: 

“The Code is one harmonious whole, and, in the 
absence of language clearly indicating such intent we 
are not at liberty to assume that ‘next of kin’ means 
one thing in one section and a different thing in 
another.” 

And what does “next of kin” mean as used by a testator? 

On this point this court says in Brown v. Wells, 45 App. 
D. C., 428, at page —: 

“It always is presumed that a testator uses the words 
in which he expressed himself according to their strict 
and primary acceptation, ‘unless from the context of 
the will’ it appears that he used them in a different 
sense when they will be construed as from the will 
itself it is apparent he intended them to be construed.” 


and 

In Mayo v. Whedon, 47 App. D. C., 138, at page 139: 

“If words taken according to their plain signifi¬ 
cance lead to no absurd consequences they must be 
presumed to have been used in that sense. The 
necessity for jurisdictional construction never arises 
until uncertainty is encountered. * * * It vf 

our duty to give to the words of the will their full, 
natural meaning” (Italics ours.) 

The natural meaning of the words “next of kin” is clearly 
just what they say. The next of kin. 

Judge Sutherland, writing in the Supreme Court of the 
State of New York in 28 How. Pr., 417, reviews the origin of 
the term “next of kin,” showing that the term has had a 
technical meaning which is also its natural meaning, namely, 
those of the kindred or relation by blood, and that they 
have had this technical meaning since the statute of dis¬ 
tribution (22 and 23 Car. II., c. 10), and that this statute 
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originated and gave this technical meaning to them, and 
says at page 420: 

‘ The word ‘next' was not used in the statute of 
distribution to express the relationship or the degree 
of relationship by blood to the intestate, but as l>e- 
tween the children and their representatives and other 
kindred of the intestate, the order in which the kin¬ 
dred should succeed to or share in the personal estate. 
The children and their representatives are not ex¬ 
pressly called kindred in the statute, but they are 
impliedly called so, and so are the legal representa¬ 
tives of the ‘next of kindred,’ within a certain limita¬ 
tion. Now considering that previous to this statute 
there appears to have been no way of enforcing the 
distribution of estates of intestates; that the admin¬ 
istrator could keep the whole surplus (Edwards agt. 
Freeman, 2 P. Win. 447, 448; 2 Black, Comm. 515); 
that the statute may therefore he said to have first 
given the right of distribution; that the statute regu¬ 
lates the distribution as between the widow by the 
term wife, and the kindred, and then the order in 
which kindred shall take or share; first, children and 
their representatives, and then the next kindred in 
equal degree, and their representatives, within a cer¬ 
tain limitation, and that the statute probably origi¬ 
nated the principle of representation in the succession 
to personal estates of intestates, is it not plain as the 
word heir or heirs acquired its technical legal mean¬ 
ing, from the act or fact of the succession to estates 
of inheritance (ex hereclitate) by descent, that is by 
law, so the words ‘next of kindred/ or ‘next of kin,’ 
taken from the statute of distributions, would be likely 
after the statute to acquire a technical legal meaning 

from the act or fact of succession under or bv the 

* 

statute, and that this meaning would he likely to lx? 
not svnonvmous with distributees under the statute, 
hut the kindred or blood relations (including those 
claiming by representation, but excluding a widow as 
such), who in fact had the right of succession, or the 
right to share in the distribution by the statute,*’ 
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This is the law in New York today, and the law of New 
Hampshire and other States. See New York Life Insurance 
and Trust Company t\ Viele, 161 N. Y., 11, 19. 

Under the Statute of the District of Columbia, Code D. C., 
Section 390, the next of kin of Lewis Morton Rutherfurd is 
his father. Therefore, the testatrix, living in the District of 
Columbia, making her will and having her personal prop¬ 
erty here, must he presumed not only to have known the 
meaning of the words “next of kind*’ as contemplated by the 
statute of the District, hut to have used them in such mean¬ 
ing, and the result is therefor inevitable that the Statute of 
Distribution of the District of Columbia must apply to de¬ 
termine who are the next of kin of Lewis Morton Rutherfurd 
to take this share of the personal property. 

Under this statute Winthrop C. Rutherfurd is entitled to 
this personalty and the income thereon accrued since the 
death of Lewis Morton Rutherfurd (Code D. C., Section 380) 
unless the testatrix has expressed a contrary intention. We 
claim she has not done so. 

The testatrix has not expressed an intention to 
exclude Winthrop C. Rutherfurd from siiari!^g her 
estate. 

That a testators intention is the controlling factor in the 
interpretation of wills, and that the whole will must be 
searched to find such intention is a rule now so axiomatic 
that we consider the quotation of authorities to sustain it 
mere surplussage. Rut this quest for intention must remain 
within legitimate bounds and we are not to read into a will 
an intention that may fit our desires, but which in fact does 
not appear in the will itself. 

The Court below in its opinion (Rec., folio 51) says: 

“The testatrix with exceeding care provided a com¬ 
plete scheme of disposition of her entire estate, both 
real and personal, to her lineal descendants; in other 
words a scheme designed to keep her entire estate as 
far as practicable in the hands of those of her own 
blood with certain specific and well-defined limita¬ 
tions. n 
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We urge that these very limitations are indicative of the 
temper of the testatrix’s mind and her intentions and should 
l>e studied to get at such intentions. We will concede that 
the testatrix had in mind the purpose of keeping the bulk 
of her estate in the family as long as may be; a perfectly 
natural desire, one that is common to most testators and one 
with which the courts are in sympathy, and she had provided 
a scheme for that purpose, but further than that she did not 
go. Once the family, to its utmost legal class, had it, she 
allowed wide latitude of gift to those not of her own blood. 
Thus, for instance, she permitted a daughter to give an an¬ 
nuity to her husband; each child was authorized to devise 
one-half of its share “as she may desire” and, this is signifi¬ 
cant here, the testatrix conferred on the issue of a deceased 
child the right to appoint an annuity to a wife of one-half of 
the income from such child's share, whereas a child was only 
given the right to appoint an annuity of a third to a husband. 
So that as to one-half of a child’s share and of an issue’s 
share, a considerable share, it will be admitted, the testatrix 
was perfectly willing to have it go anywhere, and there is no 
intention to limit the disposition of that one-half to those of 
the blood, and as to the income of one-half of its share, it 
may be given to a wife, so again there is no disposition to 
limit her benefactions to lineals. The disposition of the 
remainder, failing issue, is given to the law, for it is blandly 
given to heirs-at-law and next of kin. This was the natural 
thing to do and the testatrix did it as the only thing to do 
and one that would be the most natural thing to do. 

The testatrix, possessed of a large estate, both real and 
personalty, the wife of a prominent man and high public 
official, who had the advice of an eminent lawyer in the 
drawing of her will, as certainly no layman ever drew that 
will, should not be presumed to have used words and terms 
of which she did not know the meaning. It is unbelievable 
that had she intended her estate to go only to her lineal 
descendants she would not have said so. Not having said so 
she must be presumed to have used the phraseology in its 


23 


natural import and meaning. This is almost universally 
recognized by the courts of this country, as will be found in 
the following decisions: 

Allen t\ Board man, 193 Mass., 284, 286: 

“It is a well recognized rule of testamentary con¬ 
struction that a devise to heirs designates not only the 
persons who are to take, but also the manner and 
proportion in which they are to take.” 

Lyon v. Acker, 33 Conn., 222, 224: 

“We think it a sound rule that when a devise or 
legacy is given to heirs or their representatives courts 
will apply the general principles governing the descent 
of estates unless a contrary intention appeal’s. The 
statute of distribution governs in all cases where there 
is no will; and where there is one and the testator’s 
intention is in doubt the statute is a safe guide.” 

MacLean v. Williams, 116 Ga., 257, 258: 

“If * * * the will uses words which have a well- 
settled definite meaning in the law, and there is noth¬ 
ing in the will itself to indicate that it was the in¬ 
tention of the testator that such words shall be given 
any other meaning than that which the law gives 
them, then it is to be presumed that it was the in¬ 
tention of the testator that the words should be con¬ 
strued in that sense in which the law would ordinarily 
construe them.” 

Forrest v. Porch, 100 Tenn., 391, 393: 

“The testator resided in Tennessee, the land devise 
is located here and the will is to be construed with 
reference to our laws. Consequently, the remainder¬ 
men designated in the will as the testator’s ‘heirs-at- 
law’ must be held to be those persons who in the ab¬ 
sence of the will would inherit the land under the laws 
of descent in this State. And their respective interests 
must be determined at that time by the same laws. 
The testator did not say in so many words that he in- 
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tended those interests to he determined by those laws. 
It was not essential that such an intention be so ex¬ 
pressed; it is necessarily inferred in the absence of a 
contrary direction. To entitle or require beneficiaries 
described as ‘heirs-at-law’ of a resident of this State 
to take his land located here, otherwise than in accord¬ 
ance with our laws of descent, the variation therefrom 
must be distinctly authorized by the language em¬ 
ployed.” 


Bailey v. Bailey, 25 Mich., 185, 187: 

“But the use of these words (law’ful heirs) as sig¬ 
nifying kindred can not be said to be of no weight for 
it shows the popular meaning of the term was in the 
mind of the testator.” 


Judge Cardozo, in New York Life Insurance and Trust 
Co. v. Winthrop, 237 N. Y., 93, sums up the situation in this 
wise, at page 107: 


“We find no support in the decisions in New York 
for the rule that the next of kin who will take under 
a will are not the next of kin upon intestate succession. 
We ought not to incorporate into our law a rule so 
discredited in the jurisdiction of its origin. We have 
not done so yet. The English cases were cited and 
rejected in Slosson v. Lynch (43 Barb., 147). This 
court in Tillman v. Davis (95 N. Y.,17) adopted a 
definition assimilating membership in one class to 
membership in the other. ‘The proper primary sig¬ 
nification of the words “next of kin” is those related 
by blood, who take personal estate of one who dies 
intestate, and they bear the same relation to personal 
estate as the word “heirs” does to real estate’ (95 N. Y. 
at p. 24). We have made this breach at least in the 
English definition. Having gone so far, we are not 
to stop half-wav. When once we reach the point of 
fitting the definition of the class to the definition of 
the statute, there is little left of the distinction between 
a gift to ‘next of kin’ and one to ‘legal next of kin’ 
or ‘next of kin under the law.’ If one foTm of gift 
imports a description of the interests as well as a de- 
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scription of the persons, so also do the others. The 
rule thus emerges that in the absence of clear tokens 
of a contrary intention, the statute is to be taken as 
the standard of division (Allen v. Boardman, 193 
Mass., 284). The acceptance of this formula supplies 
a test of simple application. A testator is still free, if 
he pleases, to direct division upon other lines. Often 
it will happen that he has no intention one way or 
the other. At such times, a division according to 
the statute is more likely than any other to corre¬ 
spond with what he would have wished if the subject 
were one that he had thought about at all. ‘The 
statute of distribution governs in all cases where there 
is no will, and where there is one, and the testator’s 
intention is in doubt, the statute is a safe guide’ 
(Lyon r. Acker, 33 Conn., 222, 223).” 

But it has been urged below and may be argued here that 
the testatrix by the use of the term per stirpes and not per 
capita had limited her estate to her lineal descendants. 

Any such contention is best met when it is remembered 
that the estate created bv the testatrix is a vested estate in 
the heirs-at-law and next of kin of the life tenants. It there¬ 
fore does not become material to determine whether or not a 
husband or a wife would be considered as next of kin, as was 
argued below, nor is it material to consider the use of the 
terms per stirpes by the testatrix. These terms per stirpes 
are merely words of guidance in the happening of a certain 
event, that is, the birth of issue to one of the issue, in which 
case such issue were to take per stirpes and not per capita. 
The fact remains that the testatrix considered every con¬ 
tingency which might arise after her death and deliberately 
gave her estate to the next of kin of her grandchildren, as 
determined bv the Statute of Distributions of the District 
of Columbia, the statute which by use of the words “next of 
kin” the testatrix will be presumed to have called to her aid 
in the construction of her will. 




Conclusion. 


For (he foregoing reasons it is submitted (hat (he appel¬ 
lant, Winthrop C. Rutherfurd, as (he heir-at-law and next of 
kin of his deceased son, Lewis Morton Hutherfurd, is entitled 
for his life to (he use and (he rents and profits of (he un¬ 
divided onc-twen(v-fourth share in the real estate and abso- 
lately to the one-twenty-fourth share of the personal estate 
herein concerned, and accordingly it is submitted that tlie 
decree made in the court below should be reversed and a 
decree made awarding to said appellant said life interest in 
the one-twentv-fourth share in the real estate and absolute 
possession of the one-twenty-fourth share of the personal 
property or the proceeds thereof. 

IIOWE, SWAYZE & BRADLEY, 

Attorneys for the Appellant. 

MORRIS & McYElGII, 

Of Counsel for the Appellant. 
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